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BANKRUPTCY  REPORT. 


To  the  Members  of  the 

Chamber  of  Commerce  of  the  State  ofNeio-  York : 

I propose  in  the  following  pages  to  review  the  history  object  of  the 
of  Bankruptcy  legislation  in  older  countries  as  well  as  in 
our  own,  to  notice  the  different  systems  they  have  been 
led  to  adopt,  and  to  endeavor  to  ascertain  how  far  their 
experience  may  be  useful  to  us.  It  seems  to  me  that  one 
great  source  of  our  previous  mistakes  has  been  the  too 
servile  imitation  of  English  laws.  Instead  of  attempting 
to  develop  a system  of  liquidation  suited  to  this  country, 

Ave  have  adopted  English  precedents  at  second  hand. 

Nearly  all  our  measures  have  been  little  more  than  copies 
from  the  Statute  Book  of  Great  Britain. 

While  we  have  been  copying  our  legislation  from  Eng- 
land, English  jurists  have  turned  their  attention  to  the 
French  laws,  and  their  most  recent  proposals  are  framed 
on  the  French  regime.  The  London  Economist  says  : 

The  winding  up  of  estatg^  has  been  so  carefully  con-  - 
ducted  in  France,  as  compared  with  our  OAvn  slovenly 
proceedings  in  Bankruptcy,  that  we  shall  watch  with 
interest  whatever  changes  are  made  in  the  law  in  that 
country.”  I have  thought  it  judicious  to  present  a slight 
sketch  of  the  Fi^ench  and  the  English  systems,  which 
may  be  of  service  to  those  Avho  have  no  facilities  for  con- 
sulting foreign  law  books. 

The  position  of  the  Legislature  of  Great  Britain  with  Position  of 
regard  to  the  subject  is  very  similar  to  that  of  our  Con- Congress, 
gress.  Public  opinion  there  is  divided  between  two 
bills,  one  propounded  by  the  Attorney-General  and  one 
by  the  Board  of  Trade.  Between  the  provisions  of  the 
two  schemes  there  is  no  great  difference.  The  distinc- 
tion lies  in  the  constitution  of  the  Court  which  is  to 
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the  law.  The  Attorney-General  proposes  to 


Parliament  and  . uv^ 

Congreb!-.  retain  the  jurisdiction  where  it  has  always  been,  viz.,  a 

Continued.  c \ r^  . . ^ ^ 

part  or  the  Court  of  Equity,  employing  only  first-class 
Judges,  and  making  the  Supreme  Court,  the  Court  of  last 
instance.  The  Board  of  Trade  propose  to  introduce  a 
system  somewhat  similar  to  that  of  the  French.  Mr. 
CiiAMBERLAix  prefers  a Tribunal  of  Commerce,  with 
official  receivers  under  the  jurisdiction  of  the  Board  of 
Trade,  presided  over  by  a first-class  commercial  Judge, 
but  with  an  ultimate  appeal  to  the  full  Court.  Both 
parties  have  fonnulated  their  bills,  and  both  have  intro- 
duced them  into  Parliament. 

In  Congress  the  discussions  of  last  session  resulted, 
also,  in  two  bills,  which  are  the  exponents  of  two  very 
different,  in  fact,  opposite  principles  of  administration, 
one  of  which  has  been  adopted  by  the  Senate  and  the 
other  by  the  House. 

The  Senate  bill  is  essentially  an  official  measure.  It 
vests  the  administration  entirely  in  the  Court.  The  ap- 
pointment of  the  receiver  and  the  jurisdiction  over  his 
conduct  are  taken  out  of  the  hands  of  the  creditors. 
The  Lowell  bill,  which,  with  some  important  altera- 
tions, has  been  adopted  by  the  House  of  Representatives, 
is  drawn  on  the  opposite  principle.  It  is  essentially  un- 
official. The  estate  is  administered  by  a trustee  and 
committee  of  supervision.  Both  these  are  chosen  by 
the  creditors,  apart  from  the  Court.  This  last  bill  has 
received  the  support  of  several  trade  committees,  and 
jReasons^a^^^^^^  of  this  Chamber.  I think  it  therefore  important, 
svistem.  now  that  the  question  is  again  coming  up  for  considera- 
tion, to  place  before  you  the  reasons  why  I am  opposed 
to  what  is  termed  the  unofficial  system.  In  so  doing  I 
may  frankly  state  that  I was  originally  as  opposed  to 
the  official  system  as  any  of  the  supporters  of  the  Lowell 
bill.  But  having  been  in  correspondence  with  various 
public  bodies  in  England,  particularly  the  Bristol  Cham- 
ber of  Commerce,  who  have  sent  me  their  reports  from 
time  to  time,  I have  seen  reasons  to  alter  my  opinion. 
I may  note  here,  that  among  the  most  important  author- 
ities on  the  subject  in  England  a comiffete  change  of 
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opinion  has  also  taken  place  during  the  last  ten  years.*  Reasons  against 
When  the  act  of  1849  was  abrogated  in  1869,  there  was  an  system!^”^ 
outcry  for  an  unofficial  sysfem.  The  power  of  the  Court 
and  its  officers  was  to  be  reduced  to  a minimum.  The 
present  system  was  inaugurated  with  a chorus  of  con- 
gratulations on  the  part  of  the  trading  community.  Sir 
Henry  Peek,  of  the  firm  of  Peek  Brothers,  Member 
of  Parliament,  and  Mr.  Samuel  Morley,  both  eminent 
merchants,  spoke  of  the  new  law  in  the  highest  terms. 

But  the  working  of  the  act  soon  brought  it  into  disre- 
pute. It  was  found  that  creditorsf  could  not  be  induced 


* Extract  from  Times,  Feh.  18,  1879. 

Bankruptcy  measures  furnish  the  most  plausible  basis  for  the 
melancholy  theory  that  most  legislation  is  vanity  and  vexation 
of  spirit.  They  come  and  go  in  quick  succession.  They  are  tried 
and  found  wanting. 

In  1868  Lord  Cairns  told  the  House  of  Lords  that  “ the  chief 
evils  of  the  existing  system  were  the  evils  of  too  much  official 
interference  and  too  great  expense.”  So  most  men  of  business 
then  thought.  The  great  dragon  to  be  slain  was  officialism.  Xow 
it  is  felt  that  there  are  worse  foes  to  economy  than  the  old  official 
assignee.  Parliament  has  made  and  re-made  the  system  some 
half  dozen  times  during  the  century,  and  the  effect  was,  as  Sir 
Richard  Bethell  observed,  that  the  last  state  of  the  law  was 
worse  than  the  first. 

f Extract  from  Mr.  Morley's  Speech. 

Mr.  Morley,  M.  P.,  thought  there  were  questions  of  vital 
importance  which  ought  to  be  mentioned.  As  one  w’ho  belonged 
to  the  class  of  creditors,  he  said  that  under  the  Act  of  1869 
administration  by  creditors  had  utterly  failed.  They  divested 
themselves  of  their  powers  at  the  earliest  possible  moment,  not 
only  for  present  control,  but  for  future  control.  Where  one 
proxy  w^as  given  twenty  years  ago,  fifty  were  given  now'.  If  the 
result  had  merely  been  to  give  them  incomparably  smaller 
dividends,  the  evil  would  not  be  so  great.  He  remembered  the 
system  of  official  assignees,  and  knew'  there  were  great  losses 
caused  by  the  defalcations  ; but  he  thought  that  without  placing 
the  control  of  Bankruptcy  again  in  the  hands  of  notoriously  unfit 
persons,  the  creditors,  while  they  retained  the  power  of  adminis- 
tration, should  be  held  periodically  responsible  to  the  Ck)urt  for 
the  doings  of  those  whom  they  might  appoint.  He  was  assured 
that  no  less  than  £4,000,000  lay  in  the  hands  of  official  trustees, 
and  that  on  the  passing  of  any  act  Requiring  an  account,  large 
numbers  of  second  and  third  rate  trustees  w'ould  find  it  extremely 
convenient  to  enjoy  a change  of  air  and  scene. 
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Reasons  against  to  give  the  requisite  time  to  the  maBagement  of  their 

an  unofficial  ^ • rin  i.  . t . , 

system.  owii  aitairs.  1 he  liquidation  of  estates  has  drifted  more 
and  more  into  the  hands  of  professional  accountants,  who 
scour  the  country  for  the  votes  of  creditors,  and  often  bar- 
ter among  themselves  for  the  management  of  the  various 
estates.  A trusteeship  has  become  a species  of  property  to 
be  bought,  sold,  and  traded  in.  The  reports  made  annually 
by  the  Comptroller  in  Bankruptcy  are  the  most  serious 
indictment  against  the  act,  as  I shall  presently  show. 
If,  then,  creditors  will  not  take  the  requisite  trouble  to 
manage  the  winding  up  of  estates  in  which  they  are 
interested,  there  is  but  one  otlier  authority  that  can  be 
trusted,  and  that  is  the  Court.  I am  well  aware  that  a 
great  part  of  the  liostility  to  the  Senate  bill  in  this  State 
arises  from  the  disclosures  and  malpractices  which  have 
come  to  light  in  the  course  of  the  recent  inquiry  into  the 
liquidation  of  insurance  companies.  The  argument  is 
very  natural,  that  the  application  of  anything  like  the 
same  system  to  insolvent  traders’  estates  would  result  in 
the  same  extravagance  and  corruption.  But  if  we  are  to 
choose  between  the  jobbery  of  an  official  and  non-official 
liquidation,  I prefer  the  former,  because,  being  under  the 
immediate  jurisdiction  of  the  Court,  he  is  most  easily 
called  to  account.  But  the  source  of  the  evil  may  be 
mitigated.  The  jobbery  in  the  case  of  insurance  com- 
panies has  been  clearly  traced  to  a conspiracy  between 
dishonest  Judges  and  their  favorites,  by  whom  the  estates 
have  been  plundered.  I would  guard  against  this  by 
placing  the  administration  of  the  law  only  in  the  hands 
of  the  highest  Courts,  and  I deprecate  most  strongly  the 
proposal  of  Judge  Lowell  to  appoint  Commissioners  in 
Bankruptcy,  who  are  to  be  Judges  on  inferior  salaries, 
and  especially  open  to  the  temptations  exposed  in  the 
recent  inquiry.  On  the  other  hand,  I heartily  approve 
of  Judge  Lowell’s  proposal  to  remunerate  all  officials 
by  salaries,  and  so  remove  the  temptation  of  prolonging 
liquidations  for  the  purpose  of  increasing  fees  ; and  I 
hope  that  this  provision  will  be  incorporated  into  the 
Senate  bill.  But  while  approving  of  this  and  some 
other  of  Judge  Lowell’s  proposals,  I disapprove  of  the 
proposed  machinery  of  his  bill.  It  is  too  cumbrous  for  our 


1 

interior  or  more  remote  States,  and  will  break  down  in 
practice,  even  in  New-York,  as  the  English  act,  drawn 
upon  similar  lines,  has  failed  in  England.  I cannot  un-  Failure  of  the 
derstand  upon  what  principle  we  should  adopt  England’s 
failure  as  our  experiment.  How  complete  that  failure 
is  may  be  learned  from  the  language  of  Mr.  Cham- 
berlain,* in  the  House  of  Commons  ; and  even  if 
the  English  act  had  not  been  a conspicuous  failure, 
there  are  good  reasons  against  introducing  the  same 
system  here. 

The  success  of  a system  of  Bankruptcy  administration  a system 
in  one  country  is  no  criterion  of  its  fitness  for  another.  country  iineuit- 
No  better  instance  could  be  quoted  than  this  very  act  q£ 

1869.  It  was  founded  on  what  w’as  called  the  Scotch 
system,  which  had  worked  well  in  Scotland,  and  which 
the  reformers  sought  to  introduce  into  England.  It  was 
so  introduced,  but  its  failure  in  the  south  was  as  marked 
as  its  success  north  of  the  Tweed.  The  reason  of  this 
was  that  the  conditions  of  the  south,  in  which  it  was  in- 
tended to  operate,  were  different  from  those  in  the 
country  where  it  had  been  successfully  tried.  The 
Scotch  differ  from  the  English,  and  still  more  from  our- 
selves, in  two  important  points.  They  possess  a higher 
standard  of  commercial  morality  Men  are  more  scru- 
pulous in  the  performance  of  obligations  and  the  pay- 
ment of  debts  than  they  are  in  England.  There  is 
also  a greater  tenacity  in  the  Scotch  in  pursuing  their 
remedies,  even  in  small  matters,  than  is  to  be  found  south 
of  the  Tweed.  In  England  there  is  the  same  or  a simi- 
lar rush  and  hurry  in  business  that  we  find  in  our  States, 
which  indisposes  men  to  give  the  requisite  time  to  ad- 
justing small  matters.  Their  excuse  is,  that  it  pays 
better  to  write  off  a bad  debt  and  go  into  new  business, 
than  to  lose  time  over  the  collection.  This  is  not  so  in 
Scotland,  where  a more  methodical  and  precise  method 
of  conducting  business  prevails.  For  this  reason  an  un- 
official system  which  has  succeeded  in  Scotland  has  failed 
in  England.  Now,  would  the  same  system  succeed  here  ? 

The  answer  is,  do  we  possess  the  qualifications  to  be 


* See  page  13. 


8 


A system 
adapted  to  one 
country  iinsuit- 
ed  to  another. 

Continutd. 


The  French 
Bankruptcy 
Law. 


w\ 


found  in  Scotland  but  Avanting  in  England,  of  a high 
sense  of  commercial  morality,  and  a precise  methodical 
manner  of  conducting  business  ? If  we  do,  then  an  un- 
official system  will  suit  us.  If  we  do  not,  the  matter 
must  be  left  to  the  Court.  Is  there  any  one  who  would 
answer  this  question  in  the  affirmative  ? I fear  not.  If, 
then,  it  is  admitted  that  the  conditions  of  this  country 
are  such  that  creditors  cannot  be  trusted  Avith  the  ad- 
ministration of  insolvent  estates,  then  the  only  course 
open  is  to  put  the  Avhole  matter  in  the  hands  of  the 
Court.  Mr.  Ingalls,  by  his  bill,  has  done  this.  I by 
no  means  regard  the  Senate  bill  as  a perfect  measure, 
but  I think  it  a very  good  starting  point.  Neither  Eng- 
land nor  France  have  arrived  at  their  present  state  of  Iuaa^s 
by  leaps  and  bounds.  It  is  the  fruit  of  many  failures  and 
many  mistakes,  and  Ave  must  be  content  to  pursue  the 
same  legislative  course,  and  not  hope  to  arrive  at  per- 
fection by  a single  effort.  The  argument  is  often  used, 
that  as  the  goods  of  a debtor  belong  to  his  creditors, 
thev  are  entitled  to  control  the  administration  of  the 
estate.  But  in  the  case  of  an  intestate,  solvent  or  insol- 
vent, the  Court  controls  the  liquidation  without  any  in- 
terference from  the  parties  entitled.  The  same  principle 
applies  in  both  cases,  and  it  would  he  j ust  as  proper  to  hand 
the  administration  of  an  intestate  estate  over  to  the  next  of 
kin,  without  the  Surrogate’s  control,  as  that  of  an  in- 
solvent to  his  creditors  apart  from  the  Court. 

So  far,  I have  compared  the  practice  of  older  nations 
in  regard  to  Bankruptcy  with  our  own.  It  is  instructive 
also  to  compare  them  with  one  another.  The  French 
system  differs  widely  from  ours,  as  also  from  the  exist- 
ing or  proposed  English  law.  It  may  be  expressed  as 
being  more  complete  and  more  disciplinary.  Having 
regard  to  the  general  want  of  information  on  the  subject, 
I have  thought  it  worth  while  to  introduce  a slight 
sketch  of  the  French  law,  a perusal  of  which  will  con- 
vince the  reader  that  the  French  trader  who  fails,  has  to 
face  a very  severe  ordeal. 

A trader  in  France,  who  stops  payment,  must  file  with 
the  Clerk  of  the  Tribunal  of  Commerce  of  the  district, 
where  he  carries  on  business,  within  three  days,  a declara- 
tion of  insolvency.  He  is  termed  a “ faille,”  or  failed 
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person,  and  if  his  conduct  is  free  Horn  fraud,  his  affairs  The  French 
may  be  wound  up  without  Bankruptcy.  At  the  same  time 
he  files  a schedule  of  his  creditors,  and  a balance  sheet.  Contmued. 
Should  he  fail  to  comply  with  these  conditions,  any  credi- 
tor may  apply  to  the  Court,  and  obtain  a decree  pro- 
nouncing the  failure.  The  Court  also  fixes  the  time  at 
which  he  stopped  payment,  and  from  that  moment  the 
law  draws  a line.  The  decree  is  advertised.  It  prevents 
the  debtor  from  exercising  electoral  functions,  or  acting 
as  broker  or  agent  de  change.  In  fact,  he  is  no  longer 
mi  juris,  and  can  exercise  no  right  or  function.  The  ad- 
ministration of  the  assets  passes  entirely  to  the  syndic,  or 
trustee,  for  the  creditors.  No  action  can  be  brought 
against  the  debtor,  nor  any  judgment  obtained  against  him. 

To  all  actions,  the  syndic  must  be  a party.  All  interest 
ceases  as  against  the  estate.  All  transfers  not  for  valu- 
able consideration  within  ten  days  previous  to  the  stop- 
page, are  void.  Where  debts  are  paid  before  their  due 
date,  the  amount  may  be  recovered.  All  charges  or 
hypothecations  given  in  contemplation  of  Bankruptcy 
are  void.  Debts  paid  after  the  stoppage,  and  before  the 
decree,  may  be  recovered  by  the  syndic,  if  the  recipient 
knew  of  the  stoppage. 

On  the  declaration  of  the  failure,  the  case  is  assigned 
to  a "‘juge  commissairej'*  or  referee.  Immediately  on 
the  failure,  the  books  are  sealed  up,  the  debtor  is  arrested 
and  kept  in  durance.  The  Court  nominates  a temporary 
receiver.  The  referee  calls  a meeting,  consults  with  the 
creditors  as  to  the  appointment  of  the  syndic,  and  other 
matters.  He  then  transmits  his  report  to  the  Court, 
who  appoints  the  syndic.  The  Court  is  not  bound  by 
the  vote  of  the  creditors,  but  in  practice  consults  their 
opinion.  All  relatives  to  the  fourth  degree  are  excluded. 

Any  objections  by  the  debtor  to  the  conduct  of  the 
syndic  are  referred  to  the  Court. 

The  general  powers  of  the  syndic  are  similar  to  those 
of  a trustee  in  Bankruptcy.  He  takes  charge  of  the 
assets,  opens  letters,  receives  debts,  verifies  balances, 
collects  the  estate,  invests  the  proceeds  pending  division, 
and  disposes  of  the  property.  In  some  instances  he  must 
consult  the  referee  or  even  the  Court,  As  soon  as  the 
position  of  the  estate  is  ascertained,  the  debtor  may  be 
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The  French  released  either  on  the  report  of  tlie  referee,  or  the  debtor 
Bankruptcy  himself  apply  for  a release  from  custody.  The 

Continued.  is  entitled  to  a maintenance  for  himself  and 

family.  The  syndic  must  call  the  debtor  to  be  present 
to  close  up  and  balance  the  books.  If  still  in  prison,  he 
may  appear  by  attorney. 

The  referee  is  authorized  to  hear  the  debtor  on  all 
questions  affecting  the  balance  sheet  and  the  failure. 
■\Vithin  three  days  from  his  appointment  the  syndic 
breaks  the  seals  of  the  books  and  takes  an  inventory  of 
every  thing.  Within  fifteen  days  he  must  file  with  the 
referee  a summary  of  the  estate  and  the  causes  of  failure. 
The  goods  are  then  sold  and  the  assets  collected.  With 
the  consent  of  the  referee,  the  syndic  can  settle  all  dis- 
puted accounts.  All  monies  received  are  to  be  paid  into 
the  bank,  and  can  only  be  drawn  out  with  the  referee’s 
permission.  Creditors  must  send  in  their  proofs,  and  if 
disputed,  the  same  are  heard  before  the  referee.  When 
the  list  of  creditors  is  settled,  a meeting  is  called  by  the 
Clerk  of  the  Court.  The  referee  presides.  The  syndic 
presents  a report,  and  resolutions  are  passed.  These  are 
binding  on  all,  if  passed  by  a majority  in  number  and  three- 
fourths  in  value  of  all  the  creditors  duly  admitted.  Se- 
cured creditors  cannot  vote.  At  this  meeting  the  debtor- 
may  make  a proposition  to  his  creditors,  which,  if  ac- 
cepted, is  called  a “ concordat.”  There  can  be  no  con- 
cordat with  a fraudulent  bankrupt,  but  if  the  insolvent 
is  only  a simple  bankrupt,  the  concordat  may  be  made. 
The  concordat  is  heard  before  the  Court,  within  a fort- 
night, and  either  confii'med  or  annulled. 

There  are  three  causes  for  refusing  to  confirm  : 

1st.  Irregularity  in  obtaining  the  concordat. 

2d.  Public  interest. 

3d.  Private  interest  of  creditors. 

When  confirmed  the  concordat  is  binding  on  every 
one,  but  it  does  not  affect  secured  creditors. 

Then  follow  a most  elaborate  code  of  rules  for  the 
winding  up  of  the  estate,  which  it  is  unnecessary  to 
specify. 
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Bankruptcy  under  the  French  law  is  of  two  kinds.  The  French 

f •'  Bankruptcy 

Simple  and  fraudulent.  Law. 

A debtor  is  declared  a simple  bankrupt  where — 

1st.  His  personal  expenses  have  been  excessive. 

2d.  He  has  gambled  in  stocks  or  merchandise. 

3d.  He  buys  goods  and  resells  below  market  value  to 
raise  funds,  or  sells  his  paper  at  a ruinous  sacrifice. 

4th.  If  after  stopping  payment  he  pays  any  one  creditor. 

Also,  if  he  involves  himself  for  another  unreasonably. 

5th.  Or  fails  a second  time  without  fulfilling  the  con- 
cordat on  the  first  failure,  or  marries  under  the  “ regime 
dotal,'’'  or  “ separa  des  Mens,"  (separate  goods,)  without 
giving  due  notice. 

6th.  Or  fails  to  make  a proper  declaration  of  his  stop- 
page. 

The  penalty  for  any  of  these  offences  is  two  years  im- 
prisonment. 

Fraudulent  Bankruptcy  is  where  the  insolvent  has  re- 
moved his  books,  secreted  his  goods,  &c.,  or  admitted 
debts  he  does  not  owe. 

In  all  cases  the  cost  of  prosecution  is  defrayed  out  of 
puhlic  funds,  and  not  out  of  the  estate. 

Other  persons  beside  the  bankrupt  may  be  condemned 
to  punishment,  such  as 

1.  Any  one  removing,  concealing  or  making  away  with 
the  debtor’s  property. 

2.  Persons  proving  fictitious  debts. 

3.  Any  agent  who  shall  do  any  of  these  acts  for  his 
principal. 

4.  Any  creditor  who  stipulates  for  an  advantage  for 
himself  in  exchange  for  his  vote  is  liable  to  imprison- 
ment for  a year  or  a fine  of  2,000  francs.  All  such  bar- 
gains are  void. 

I 

I 


I 

I 
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The  French  111  the  case  of  Bankruptcy  tlie  powers  of  the  syndic 
Bankruptcy  the  administration  of  the  estate  are  the  same  as  in 

Continued,  insolvency,  with  the  excejition  of  the  concordat. 

I have  thought  it  well  to  state  the  outlihe  of  the  French 
law  somewhat  fully,  as  its  provisions  are  but  little  known 
here. 

Before  quitting  this  part  of  the  subject  let  us  mark 
how  severe  the  French  law  is  as  compared  with  our  own  : 
the  immediate  arrest  of  the  debtor  ; his  incarceration 
until  his  innocence  of  mercantile  irregularity  has  been 
proved  by  a close  examination  of  the  books  ; the  severe 
penalties  even  for  extravagant  rate  of  living,  or  for 
gambling  in  stocks.  It  would  be  impossible  for  us  to 
inaugurate  such  a law  in  this  country  without  previously 
enlarging  our  jails.  But  are  we  the  better  for  our  loose 
legislation  ? Are  not  the  frauds  and  commercial  irregu- 
larities of  some  of  our  traders  the  disgrace  of  this  country  ? 
I ask  this  Chamber,  are  there  not  men  holding  prominent 
mercantile  positions  in  New-York,  who,  under  the  French 
law,  would  have  been  sent  to  the  seclusion  of  a prison 
cell  ? I mention  no  names.  I allude  to  no  one.  Alas, 
such  instances  are  so  frequent  that  there  is  not  a member 
of  this  Chamber  who  could  not  name  some  of  them.  I 
ask  the  Chamber  to  seriously  consider  whether,  by  the 
lenience  of  our  laws  to  insolvent  debtors,  we  have  not 
facilitated  mercantile  dishonesty  and  given  a national 
encourafifement  to  crime.  A tribunal  which  sifts  nar- 
rowly  the  conduct  of  every  man  who  has  failed  is  a 
powerful  public  instructor.  For  one  who  is  detected  and 
punished,  a dozen  tremble  at  his  fate.  The  reports  of 
cases  in  the  press  become  a powerful  element  of  public 
guidance  and  instruction.  With  the  thousand  oppor- 
tunities of  speculation  outside  a man’s  legitimate  business 
which  lead  him  to  take  risks,  the  loss  of  Avhich  will  be  his 
creditor’s  and  the  profits  his  own,  we  need  more  than 
any  other  nation  the  warnings  conveyed  by  such  a disci- 
plinary system  as  this. 

The  French  law  differs  widely  from  the  English  as 
from  our  own,  by  refusing  to  permit  private  arrange- 
ments of  any  kind  where  the  debtor  has  been  guilty  of 
fraud.  Both  in  England  and  here  there  is  a disposition 
to  make  the  best  of  an  estate,  irrespective  of  the  conduct 


of  the  debtor,  and  many  a fraud  is  condoned  in  consid-  French 

eration  of  a few  more  cents  in  the  dollar,  or  shillings  in  Law. 
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the  pound.  The  French  law  forbids  this.  v>  here,  a 
failure  occurs  such  as  represented,  the  Judge  steps  in 
and  controls  the  conduct  of  the  creditors  as  well  as 
that  of  the  debtor,  and  in  cases  of  penal  fraud  the  cost  of 
the  prosecution  is  borne  by  the  treasury,  and  not  paid  out 
of  the  estate. 

Let  us  now  turn  to  England.  Bankruptcy 

“Bankruptcy  legislation  in  England,”  said  Mr.  Cham- 
BERLAiN',  when  introducing  his  bill  last  year,  “ is  a history 
of  continual  and  repeated  changes,  involving  much  vacil- 
lation on  the  part  of  Parliament,  following  the  current 
of  public  opinion,  each  in  turn  the  subject  of  great  an- 
ticipations, and  each  doomed,  after  a few  years  experience, 
to  dismal  failure.”  How  true  this  is  may  be  gathered 
from  an  editorial  in  the  New-York  Tribune  of  last 
October  : “ Bankruptcy  legislation  has  in  no  country 

been  altofjether  a success.  Too  much  has  invariably 
been  expected  from  it,  and  systems  more  or  less  imper- 
fect have  been  condemned  for  faults  inherent  rather  in 
the  body  politic  in  which  they  operate  than  in  the  scheme 
of  administration  accepted  as  law.  England  has  succes- 
sively adopted  every  system  of  liquidating  an  insolvent 
debtor’s  estate,  from  the  most  official  to  the  most  unof- 
ficial, and  has  condemned  them  all.  She  began  the 
century  with  a cumbrous  system  not  unlike  the  Court  of 
Chancery,  as  described  in  ‘Bleak  House,’  a system  which 
absorbed  all  the  assets  of  an  estate  and  divided  nothing 
among  the  creditoi’s.” 

In  1849  a new  Court  of  Bankruptcy  was  constituted 
apart  from  the  Insolvent  Court,  administering  the  estates 
of  non-traders.  This  Court  adjudicated  upon  the  conduct 
of  a debtor,  granting  him  a discharge,  and  a certificate 
of  his  conduct  of  a first,  second  or  third  class,  in  propor- 
tion to  the  honesty  of  his  record.  In  1861  the  two  sys- 
tems of  Bankruptcy  and  Insolvency  Avere  united  in  one, 
and  the  distinction  between  traders  and  non-traders  Avas 
abolished.  The  English  commercial  public  bore  this 
system  Avith  patience  till  1869,  when  the  Court  and  all 
its  officials  Avere  SAvept  away,  and  an  unofficial  system  Avas 
adopted  in  its  place.  This  new  laAV  was  propounded  ^ 


Bankruptcy  chiefly  by  the  commercial  community  themselves.  Mr. 

legislation  in^  nr-r^  i in* 
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the  measure  which  placed  the  estate  entirely  in  the 

hands  of  the  creditors,  with  the  Court  as  a consulting 

referee  only. 

This  system  has  given  as  little  satisfaction  as  its  prede- 
cessors. Last  session  two  bills  were  introduced  to  set 
aside  the  law  of  1869 — one  by  ]Mr.  Chamberlain  and 
one  by  the  Attorney-General.  Though  not  identical, 
their  provisions  are  similar  in  re-inaugurating  an  official 
system,  with  this  distinction,  that  one  transfers  the  juris- 
diction to  the  Board  of  Trade  and  the  other  to  the  Lord 
Chancellor. 

This  system,  wdiich  was  hailed  with  such  satisfaction 
until  it  bad  been  tried,  and  then  denounced  as  soon  as  it 
had  been  fairly  put  in  practice,  is  the  model  on  which 
Judge  Lowell  has  shaped  his  bill.  Its  chief  provisions 
are  as  follows  : 

The  English  One  01’  more  creditors  with  claims  amounting  to  S250 

Act  of  1869.  petition  against  a debtor  for  Bankruptcy,  alleging 

any  of  the  following  acts  of  Bankruptcy  : 

1.  That  the  debtor  has  made  an  assignment  for  benefit 
of  creditors. 

2.  That  he  has  made  a fraudulent  gift  or  delivery  of 
his  property,  or  a part  thereof. 

3.  J hat  with  intent  to  defeat  or  delay  his  creditors, 
he  has  departed  from  the  country,  or  remained  abroad, 
or  absented  himself,  or  kept  house,  or  suffered  outlawry. 

4.  Or  filed  a declaration  of  insolvency. 

5.  That  execution  has  been  issued  against  him  for 
8250,  and  levied  by  seizure  and  sale ; that  he  has  re- 
ceived a debtor’s  summons  under  the  act,  and  not  given 
security  for  the  debt. 

The  effect  of  an  act  of  Bankruptcy  is  limited  to  six 
• months. 

The  petitioning  creditor’s  debt  must  be  unsecured,  or 
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if  secured,  he  must  volunteer  to  give  up  the  same  to  the  The  English 
general  estate,  or  unless  his  security  does  not  cover  the  Continued. 
debt  to  the  extent  of  $250. 

A debtor’s  summons  is  granted  where  the  Court  is 
satistied  that  a bona  fide  debt  exists. 

The  debtor  may  apply  to  dismiss  such  summons  on 
the  ground  that  the  debt  is  not  owing,  or  upon  giving  a 
bond,  the  Court  may  stay  all  proceedings  on  the  sum- 
mons. 

The  petition  in  Bankruptcy  must  be  served  in  the 
prescribed  manner.  On  proof  of  its  allegations,  the  Court 
may  adjudge  the  debtor  a bankrupt,  or  adjourn  the  pe- 
tition, or  dismiss  the  same,  as  it  thinks  just.  If  the 
debtor  appears*  and  denies  the  petitioning  creditor’s 
debt,  the  Court,  on  his  giving  security,  may  stay  all 
proceedings  until  an  action  has  been  tried. 

The  order  is  to  be  advertised  in  the  London  Gazette 
and  in  certain  local  papers. 

The  effect  of  Bankruptcy  proceedings  dates  back  to 
the  act,  or  if  more  than  one,  to  the  earliest,  not  more 
than  twelve  months  back,  provided  debts  then  existing 
still  remain  unpaid. 

Where  a debtor  is  adjudicated  bankrupt,  no  creditor 
shall  have  any  remedy  against  his  person  or  property 
except  as  prescribed  in  the  act.  But  this  does  not  affect 
creditors  holding  securities. 

As  soon  as  proceedings  in  Bankruptcy  have  been 
commenced,  the  Court  has  power  to  stay  all  actions  and 
suits.  It  may  also  appoint  a receiver  or  manager. 

When  a debtor  has  been  adjudged  bankrupt,  the 
property  of  the  debtor  becomes  divisible  among  his 
creditors.  The  Court,  as  soon  as  may  be,  shall  call  a 
meeting  of  the  creditors,  who  may  do  as  follows  : 

1.  Appoint  some  fit  person  fora  trustee,  at  such  remu- 
neraticn  as  they  may  determine. 

2.  They  may  fix  what  security  the  trustee  is  to  give. 

3.  They  shall,  by  resolution,  appoint  a committee  of 
inspection. 
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The  English  4.  They  may  mvc  directions  as  to  the  administration 

Act  of  imx  . , ^ ^ 

Continued.  01  the  estate. 

The  folloAving  property  does  not  vest  in  the  trustee  : 
trust  property,  a workman’s  tools,  tlie  wearing  apparel 
and  bedding  of  the  bankrupt  and  his  family,  of  the  value 
of  $100. 

But  it  includes  all  property  which  may  belong  to  the 
bankrupt,  or  devolve  on  him  during  its  continuance,  or 
over  which  he  has  any  power  of  appointment  for  his  own 
benefit.  All  goods  in  his  order  or  disposition. 

The  meeting  shall  be  presided  over  by  the  registrar, 
or  some  elected  chairman. 

Ko  person  shall  vote  who  has  not  proved. 

Iso  one  can  vote  in  respect  of  a contingent  or  un- 
liquidated debt. 

Xo  secured  creditor  can  vote  except  in  respect  of  that 
portion  of  his  debt  which  is  uncovered  by  the  security. 

Votes  may  be  personal  or  by  proxy. 

A special  resolution  shall  be  by  a majority  in  number 
and  three-fourths  in  value  of  creditors  present  and 
voting. 

Until  a trustee  is  appointed,  the  registrar  shall  be 
trustee. 

The  appointment  of  the  trustee  shall  be  reported  to 
the  Court,  who  shall  give  a certificate. 

The  bankrupt  is  to  aid,  to  the  utmost  of  his  power, 
in  the  realization  of  his  property.  lie  must  produce  a 
statement  of  affairs,  and  submit  to  examination  thereon. 
He  shall  give  an  inventory  of  his  property,  and  attend 
the  trustee,  and  furnish  any  further  information  required, 
and  assist  in  everyway.  If  he  fail  to  do  so,  or  surrender 
possession  of  all  his  property,  he  may  be  punished  for  con- 
tempt of  Court. 

The  trustee,  in  administering  the  estate,  is  to  have 
regard  to  any  directions  which  the  creditors  may  give 
in  general  meeting. 

The  committee  of  inspection  are  to  meet  once  at  least 
every  three  months. 

Subject  to  these  directions,  the  trustee  is  to  exercise 
his  own  discretion,  though  he  may  apply  to  the  Court 
for  directions. 
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Tlie  bankrupt,  or  any  creditor  or  debtor  of  the  estate,  The  English 

aggrieved  by  any  act  of  the  trustee,  may  apply  to  the  %Suea. 

Court.  The  Court  may  from  time  to  time  summon 
general  meetings  of  creditors, 

-The  trustee  stands  in  the  same  position  as  a receiver 
in  Chancery. 

Meetings  of  creditors  subsequent  to  tlie  first,  may  be 
summoned  by  the  trustee  or  a member  of  the  committee 

of  inspection,  and  any  person  selected  may  act  as  chair- 
man. 

All  stocks,  shares  in  ships,  or  other  property  trans- 
ferable at  the  office  of  the  Company,  vest  absolutely  in 
the  trustee.  A chose  in  action  also  passes  to  the  trustee, 
and  he  may  by  action  recover  it. 

The  trustee  is  bound  to  take  possession  of  all  the  deeds, 
books  and  documents  of  the  bankrupt,  and  all  property 
capable  of  manual  delivery. 

The  trustee  shall  keep  proper  books;  with  minutes  of 
proceedings  at  the  creditor’s  meetings,  and  all  such  other 
things  as  the  Court  may  direct. 

The  trustee  may  disclaim  onerous  property,  but  any 
person  injured  by  such  disclaimer,  may  prove  for  the 
amount  of  the  injury  against  the  estate. 

The  trustee  cannot  disclaim  where,  after  receiving  28 
days’  notice  requiring  him  to  elect,  he  has  failed  to  do  so. 

The  trustee  has  power, 

1.  To  receive  and  decide  as  to  proof  of  debt. 

2.  1o  carry  on  the  debtor’s  business  so  far  as  requisite 
for  the  beneficial  winding  u]i  of  the  estate. 

3.  To  bring  or  defend  any  action  or  suit  relating  to 
the  Bankruptcy. 

4.  To  deal  with  entailed  property. 

5.  To  exercise  all  powers  vested  in  him  by  this][act];  to 
execute  powers  of  attorney,  deeds,  &c. 

6.  To  sell  the  bankrupt’s  property. 

7.  To  give  receipts  for  money. 
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The  English  4.  Tliev  may  i^ive  directions  as  to  the  administration 

Act  of  mi).  . , ^ ^ ^ 

Continued,  oi  the  estate. 

The  folloAving  property  does  not  vest  in  the  trustee  : 
trust  property,  a workman’s  tools,  the  wearing  apparel 
and  bedding  of  the  bankrupt  and  his  family,  of  the  value 
of  8100. 

But  it  includes  all  property  whicli  may  belong  to  the 
bankrupt,  or  devolve  on  him  during  its  continuance,  or 
over  which  he  lias  any  power  of  apjioiiitment  for  his  own 
benefit.  All  goods  in  his  order  or  disposition. 

The  meeting  sliall  be  presided  over  by  tlie  registrar, 
or  some  elected  chairman. 

No  person  shall  vote  who  lias  not  proved. 

No  one  can  vote  in  respect  of  a contingent  or  un- 
liquidated debt. 

No  secured  creditor  can  vote  except  in  respect  of  that 
jjortion  of  his  debt  which  is  uncovered  by  the  security. 

Votes  may  be  personal  or  by  proxy. 

A special  resolution  shall  be  by  a majority  in  number 
and  tliree-fourths  in  value  of  creditors  present  and 
votinof. 

O 

lentil  a trustee  is  appointed,  the  registrar  shall  be 
trustee. 

The  appointment  of  the  trustee  shall  be  reported  to 
the  Court,  who  shall  give  a certificate. 

The  bankrupt  is  to  aid,  to  the  utmost  of  his  power, 
in  the  realization  of  his  property.  lie  must  produce  a 
statement  of  affairs,  and  submit  to  examination  thereon. 
He  shall  give  an  inventory  of  his  property,  and  attend 
the  trustee,  and  furnish  any  further  information  required, 
and  assist  in  every  way.  If  he  fail  to  do  so,  or  surrender 
possession  of  all  his  property,  he  may  be  punished  for  con- 
teni])t  of  Court. 

The  trustee,  in  administering  the  estate,  is  to  have 
regard  to  any  directions  which  the  creditors  may  give 
in  wneral  meeting. 

Tlie  committee  of  inspection  are  to  meet  once  at  least 
every  three  months. 

Sulqect  to  these  directions,  the  trustee  is  to  exercise 
his  own  discretion,  though  he  may  apply  to  the  Court 
for  directions. 
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Tlie  bankrupt,  or  any  creditor  or  debtor  of  the  estate,  The  English 

aggrieved  by  any  act  of  the  trustee,  may  apply  to  tlie  %Slued. 

Court.  The  Court  may  from  time  to  time  summon 
general  meetings  of  creditors. 

The  trustee  stands  in  the  same  position  as  a receiver 
in  Chancery. 

Meetings  of  creditors  subsequent  to  the  first,  may  be 
summoned  by  the  trustee  or  a member  of  the  committee 

of  inspection,  and  any  person  selected  may  act  as  chair- 
man. 

All  stocks,  shares  in  ships,  or  other  property  trans- 
ferable at  the  office  of  the  Company,  vest  absolutely  in 
the  trustee.  A chose  in  action  also  passes  to  the  trustee, 
and  he  may  by  action  recover  it. 

The  trustee  is  bound  to  take  possession  of  all  the  deeds, 
books  and  documents  of  the  bankrupt,  and  all  property 
capable  of  manual  delivery. 

The  trustee  shall  keep  proper  books;  Avith  minutes  of 
proceedings  at  the  creditor’s  meetings,  and  all  such  other 
things  as  the  Court  may  direct. 

The  trustee  may  disclaim  onerous  property,  but  any 
person  injured  by  such  disclaimer,  may  prove  for  the 
amount  of  the  injury  against  the  estate. 

The  trustee  cannot  disclaim  where,  after  receiving  28 
days’  notine  requiring  him  to  elect,  he  has  failed  to  do  so. 

The  trustee  has  ])ower, 

1.  To  receive  and  decide  as  to  proof  of  debt. 

2.  1 o carry  on  the  debtor’s  business  so  far  as  requisite 
for  the  beneficial  Avinding  up  of  the  estate. 

3.  To  bring  or  defend  any  action  or  suit  relating  to 
the  Bankruptcy. 

4.  To  deal  Avdth  entailed  property. 

5.  To  exercise  all  powers  vested  in  him  by  this^ct];  to 
execute  powers  of  attorney,  deeds,  &c. 

6.  To  sell  the  bankrupt’s  property. 

V.  To  give  receipts  for  money. 
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8.  To  prove  and  rank  on  other  estates. 

The  trustee  may  employ  the  bankrupt  to  superintend 
tlie  management  of  the  estate. 

With  the  consent  of  the  committee  of  inspection,  the 
trustee  may, 

1.  Mortgage  or  pledge  parts  of  the  propei'ty. 

2.  Refer  disputes  to  arbitration. 
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The  following  debts  are  preferential,  and  to  be  paid 
priority  : 


in  The  English 
Act  of 

Contin  f/ed. 


# 

1.  Parochial  and  other  rates  accrued  within  12  months 
of  the  Bankruptcy. 


2.  Wages  or  salary  of  clerk  or  servant,  not  exceedino- 

/I  ' ® 

four  months,  £50. 


3.  Compromise  with  creditors. 

4.  Compromise  any  claim  by  the  estate  on  other  par- 
ties. 

5.  To  divide  ratably  any  property  that  cannot  be  sold. 

The  trustee  may  accept  from  the  bankrupt,  wdth  the 
consent  of  a special  resolution  of  creditors,  any  composi- 
tion offered  by  the  bankrupt  with  or  without  the  condi- 
tion, that  the  Bankruptcy  is  to  be  annulled.  Such  terms 
to  be  approved  by  an  order  of  Court. 

Such  composition  or  arrangement  may  be  enforced  by 
an  order  of  Court. 

The  trustee  shall  employ  a solicitor  or  agent,  but 
w'here  he  is  himself  a solicitor,  he  may  act,  receiving  a 
per  centage  in  lieu  of  professional  charges. 

The  trustee  is  bound  to  pay  all  sums  received  by 
him  into  a bank,  to  be  named  by  the  creditors.  If  he 
do  not — 

1.  He  shall  pay  interest  at  20  per  cent,  on  all  sums  he 

retains  in  hand  over  £50.  > 

2.  Unless  he  can  prove  that  he  had  good  reason  for 
doing  so,  he  shall  be  dismissed  without  remuneration. 

Demands  in  the  nature  of  unliquidated  damages  aris- 
ing otherwise  than  by  promise  or  contract  cannot  be 
proved.  All  other  debts  may  be  proved  against  the 
estate.  Contingent  liabilities  ar(!  to  be  estimated  by  the 
trustee.  Persons  considering  themselves  aggrieved  by 
trustee’s  decision  may  appeal  to  the  Court.  Such  debts 
may  be  assessed  either  by  the  Court  with  or  without  a 
jury. 


I 

i 


Bankruptcy  discharges  an  apprentice,  but  he  may  be 
transferred  to  another  master. 

The  landlord’s  power  of  distress  for  rent  is  limited  to 
one  year. 

The  landlord  may  prove  for  his  rent  up  to  the  date  of 
the  Bankruptcy. 

Interest  may  be  allowed  on  debts  proved,  as  if  the 
same  had  been  recovered  by  action  at  law. 

If  the  Bankrupt  is  liable  in  respect  of  distinct  con- 
tracts as  a member  of  more  than  one  firm,  the  fact  the 
firms  are  composed  in  whole  or  in  part  of  the  same 
parties  shall  not  prevent  proof  against  all. 

The  trustee,  with  the  consent  of  the  creditors,  testi- 
fied by  a resolution,  may  make  allowances  to  bankrupt 
for  the  maintenance  of  himself  and  his  family. 

Mutual  debts  and  credits  between  a bankrupt  and 
another  person  may  be  set  off. 

A creditor  holding  security  may  prove  if  he  surrender 
it. 

He  may  also  prove  for  the  balance  after  realizing 
his  security. 

A creditor  not  complying  with  these  conditions  is  de- 
barred from  proof. 

The  trustee  is  bound  to  declare  dividends  from  time 
to  time  when  the  committee  of  inspection  determines. 
If  he  does  not  declare  a dividend  within  six  months,  he 
shall  call  a meeting  and  explain  why. 

Provision  is  to  be  made  for  dividends  claimable  by 
persons  residing  in  distant  countries.  • 

A creditor  who  proves  after  the  first  or  any  dividend 
has  been  declared  is  entitled  to  be  paid  out  of  any  funds 
remaining  in  the  hands  of  the  trustee  any  dividend  he 
may  have  failed  to  receive  in  consequence. 
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Tlie  English  AVhen  all  the  funds  are  collected,  or  all  that  can  he  real- 
ized  without  needlessly  protracting  the  liquidation,  he 
must  give  notice  of  and  pay  a final  dividend. 

Any  surplus,  after  payment  of  the  creditors  in  full 
and  costs,  returns  to  the  bankrupt. 

No  action  lies  to  recover  a dividend.  But  the  Court 
may  order  him  to  pay  a dividend  withheld,  and  interest, 
out  of  his  own  pocket. 

AVhen  the  whole  property  of  a bankrupt  has  been  re- 
alized and  distributed,  the  trustee  makes  a report,  and 
the  Court,  if  satisfied,  makes  an  order  closing  the  Bank- 
ruptcy. 

On  the  close  of  the  Bankruptcy,  or  at  any  time  during 
its  continuance,  with  the  assent  of  the  creditors,  by 
special  resolutions,  the  bankrupt  may  apply  for  an  order 
of  dischai'ge,  which  shall  not  be  granted  unless  10  shil- 
lings in  the  pound  (50  cents  on  the  dollar)  has  been 
paid,  (or  might,  but  for  the  incompetence  or  fraud  of  the 
trustee,)  or  a special  resolution  that  bankrupt’s  failure 
to  pay  10  shillings  is  due  to  causes  for  which  he  is  not  re- 
sponsible. The  Court  may  suspend  or  withhold  such  order 
altogether,  if  it  appears  on  resolution  of  the  creditors,  duly 
verified,  that  the  bankrupt  has  not  given  up  all  his  property, 
or  that  a prosecution  has  been  commenced  against  him. 

An  order  of  discharge  shall  not  release  him  fi'om  any 
debt  or  liability  incurred  by  fraud  or  breach  of  trust,  but 
it  shall  release  him  from  every  other  debt,  except  debts 
due  to  the  Crown,  or  penalties  under  revenue  statutes,  or 
on  a bond  given  in  respect  of  such  offences,  of  which  he 
shall  not  be  discharged  without  the  consent  of  the  Com- 
missioners to  the  Treasury. 

An  order  of  discharge  is  evidence  of  the  Bankruptcy, 
and  in  a subsequent  action  for  a debt  barred  by  it,  the 
debtor  may  plead  the  proceedings  and  discharge. 

Tlie  order  of  discharge  does  not  release  third  parties. 

On  the  close  o^  the  Bankruptcy,  the  trustee  calls  a 
meeting  of  creditors  to  consider  his  release  ; he  produces 
a list  of  unclaimed  dividends  and  outstanding  assets,  and 
gives  notice  of  his  intention  to  apply  for  a release.  The 
Court  hears  the  application,  and  grants  or  Avithholds  the 
release,  and  makes  such  order  as  it  deems  just  relating  to 
anv  fraud  or  default  of  the  trustee. 
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Unclaimed  dividends,  and  any  other  monies  heloncjinof  The  English 

. V®  ActoflHCh. 

to  the  bankrupt  s estate,  are  paid  over,  as  directed  by  Coitfhiuctf. 
rules  of  the  Court,  to  the  treasury. 

The  order  of  discharge  fully  relieves  the  trustee. 

AVhere  a bankrupt  fails  to  get  his  discharge,  no  debt 
proved  can  be  enforced  against  him  for  three  years,  and 
if  he  makes  up  ten  shillings  in  the  pound,  he  is  entitled 
to  his  discharge. 

After  the  expiration  of  three  years,  if  he  does  not  ob- 
tain his  discharge,  such  debts  are  deemed  judgment  debts, 
subject  to  the  rights  of  new  creditors. 

The  trustee  is  bound  to  file  his  quarterly  accounts  with 
the  Comptroller,  an  officer  who  is  appointed  by  the  Lord 
Chancellor,  and  at  least  once  a year  to  send  in  a full 
statement  in  a prescribed  form.  This  is  audited  by  the 
Corajitroller,  who  has  power  to  examine  the  trustee  or 
direct  a local  investigation. 

The  Bankruptcy  Court  in  London  is  a special  District 
Court.  Beyond  this  district,  the  Bankruptcy  law  is  ad- 
ministered in  the  County  Courts. 

The  London  Bankruptcy  Court  consists  of  the  Chief 
Judge  in  Bankruptcy,  the  Registrars  and  other  officers. 

The  Chief  Judge  is  one  of  Her  Majesty’s  Judges  of  the 
Supreme  Court. 

All  minor  offices  are  filled  by  the  Chief  Judge,  who 
fixes  their  salaries. 

The  Judges  have  power  to  delegate  certain  functions 
to  the  registrars. 

The  Lord  Chancellor  has  settled  a scale  of  fees  to  be 
charged'  by  officers  of  the  Court.  Attorneys  may  prac- 
tice without  employing  counsel. 

Any  Court  may  rehear  its  own  decisions,  and  there  is 
an  appeal  allowed  to  the  Chief  Judge. 

Questions  of  fact  may  be  heard  either  before  a Judge 
alone  or  a Judge  and  Jury. 

Bankruptcy  Courts  in  h^ngland,  Ireland  and  Scotland, 
and  all  British  Possessions,  are  auxiliary  to  each  other. 

The  Lord  Chancellor  has  power  from  time  to  time  to 
make  rules. 

The  law  makes  the  following  supplementary  pro- 
visions : 

Every  Bankruptcy  petition  must  be  verified  by  affi- 
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English  (lavit.  In  the  case  of  two  or  more  petitions,  they  may 
Continued,  be  consolidated. 

Ih'oceedings  may  be  transferred  fi’om  one  district  to 
another. 

If  a petitioner  is  slow  in  prosecmting  his  petition,  any 
other  creditor  may  be  substituted.  All  the  District 
Courts  constitute  only  one  Court. 

A corporation  may  prove  a debt  by  a proper  officer, 
duly  authorized,  under  seal. 

A creditor  may  appoint  a proxy. 

In  case  of  a bankrupt’s  death,  the  proceedings  may  be 
continued. 

Proceedings  may,  in  certain  cases,  be  stayed. 

The  annulling  of  an  adjudication  does  not  invalidate 
any  sales  made  under  it.  The  order  of  annulling  the 
adjudication  must  be  advertised. 

No  irregularity  or  formal  neglect  invalidates  the  pro- 
ceedings. 

Ti  ustees  and  committees  of  inspection  are  subject  to 
the  following  provisions  : 

More  than  one  trustee  may  be  appointed. 

A vacancy  in  the  office  of  trustee  is  to  be  filled  up  by 
the  creditors  in  general  meeting. 

AVhere  no  trustee  is  acting,  the  trusteeship  devolves 
on  the  registrar. 

The  Court  may,  on  cause  shown,  remove  a trustee. 

The  creditors  may  also,  by  special  resolution,  remove 
a ti  ustee. 

If  a trustee  be  declared  bankrupt,  his  office  ceases,  and 
the  registrar  calls  meetings  of  creditors  to  fill  the  va- 
cancy. 

The  property  of  the  bankrupt  passes  from  trustee  to 
trustee  without  any  conveyance  or  assignment. 

The  trustee  of  a bankrupt  may  use  an  official  name,  as 

“ the  trustee  of  a bankrupt,”  and  may  sue  and 

be  sued  as  such. 

The  certificate  of  a trustee’s  appointment  is  valid  in  any 
part  of  the  British  Dominions  re<piiring  registration  or 
recording  of  conveyances,  and  may  be  so  registered. 

The  creditors  may  fix  a quorum  of  the  committee  of 
inspection.  A member  of  such  committee  may  be  re- 
moved by  special  resolution. 


23 


A^acancies  to  be  filled  up  by  the  creditors  in  general  The  English  ' 

^ Act  of  lS6!t. 

me  e 1 1 n g.  Con  tin  U€(l, 

Continuing  members  may  act  ; tbe  number  of  mem-  ^ 

bers  may  be  increased  to  five. 

So  defect  or  irregularity  in  tbe  appointment  of  a 
trustee  or  member  of  a committee  of  inspection  shall  in- 
validate any  act  done  by  him. 

If  a member  of  the  committee  of  inspection  becomes 
a bankrupt,  his  office  becomes  vacant. 

Where  there  is  no  committee,  the  trustee  discharges  ' 

any  power  delegated  to  them. 

If  at  the  first  or  any  adjourned  meeting  no  trustee  is  1 

appointed,  the  Court  may  carry  on  the  Bankruptcy 
with  the  registrar  as  trustee,  or  annul  the  Bankruptcy, 
as  it  sees  fit. 

Letters  addressed  to  the  bankrupt  may  be  re-directed 
and  delivered  to  the  trustee.  : 

Court  may  issue  a warrant  for  arrest  of  debtors,  and 
cause  any  moneys,  books  or  chattels  in  his  j^ossession  to 
be  seized,  if, 

1.  There  is  a probability  that  the  debtor  is  about  to  ■ 

abscond  and  go  abroad.  j 

2.  There  is  probable  cause  for  believing  that  he  is 
about  to  remove  goods. 

3.  If,  after  service  of  petition  or  adjudication,  he  do 
remove  goods  or  chattels  amounting  to  £5,  ($25.) 

Where  the  goods  of  a trader  have  been  taken  in  exe- 
cution in  respect  of  a judgment  exceeding  £50  ($250)  and 
sold,  the  sheriff  is  bound  to  hold  the  proceeds  for  14  days  ; 
and  if  a petition  in  Bankruptcy  is  presented  within  that 
time,  to  hold  the  funds  to  the  credit  of  the  trustee,  less 
expenses. 

Where  the  bankrupt  is  a beneficed  clergyman,  his  living  ! 

may  be  sequestrated. 

Where  a bankrupt  is  an  officer  of  the  army  or  navy, 
a portion  of  liis  pay  may  be  set  aside. 

AVhere  the  bankrupt  is  in  receipt  of  a salary  or  income, 
the  Court  may  set  aside  a portion  thereof. 

Any  voluntary  settlement  or  other  conveyance,  not  for 
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consideration,  shall  he  void  against  the  trustee  if 
Contin'ued.  the  Settler  becomes  bankrupt  within  two  years  of  the 

the  making  thereof,  unless  it  can  be  shown  he  was  solvent 
at  the  time. 

All  preferential  conveyances  are  void,  if  the  person 
making  them  becomes  bankrupt  within  three  months. 

Agents,  banks,  attornies,  ifcc.,  are  to  hand  over  and  ac- 
count to  the  trustee. 

]>ut  no  payment  made  in  good  faith  by  a person  with- 
out notice  is  invalidated,  and  no  contract  made  before  the 
Lankruptcy  by  a person  without  notice  is  invalidated. 

Any  sale  made  by  a bankrupt  before  tliedateof  the  ad- 
judication to  a party  without  notice,  is  valid. 

An  execution  levied  against  tlie  land  of  the  bankrupt, 
if  in  good  faith  and  before  Bankruptcy,  is  valid. 

An  execution  levied  by  seizure  and  sale  by  a person 
without  notice,  is  valid. 

1 he  Court  may  summon  any  person  able  to  disclose  as 
to  the  bankrupt’s  property  and  examine  them. 

Such  persons  may  be  examined  either  orally  or  on  oath. 
If  the  person  examined  admits  the  receipt  of  assets, 
same  may  be  ordered  to  be  delivered  over. 

Acting  under  a warrant,  the  bankrupt’s  property  may 
be  seized,  and  doors  broken  open  to  obtain  it. 

here  there  is  a partnership  debt,  a petition  may  be 
presented  against  any  one  partner. 

"W  here  there  are  several  respondents,  the  petition  may 
be  dismissed  as  to  one  or  more. 

hull  provision  is  made  for  the  cases  of  joint  and  sepa- 
rate assets. 

A book  shall  be  kept  of  all  rtisolutions  passed  by  the 
creditors,  and  if  signed  by  the  chairman,  it  shall  be  evi- 
dence of  its  contents. 

Any  petition,  order,  deed,  cojty  or  other  instrument,  if 
authenticated  by  the  seal  of  the  Court,  shall  be  evi- 
dence. 

In*  case  of  the  death  of  a witness,  a sealed  copy  of  his 
deposition  shall  be  evidence. 

IVoper  seals  are  to  be  provided. 

llien  follow  certain  miscellaneous  provisions  unneces- 
sarv  to  detail. 

A Bankruptcy  renders  a member  of  Parliament  unable 


to  sit  and  vote.  If  after  one  year  it  is  not  annulled,  the  The  En<riish 
Court  is  bound  to  certify  the  same  to  the  Speakei*,  and ' continued. 
the  seat  thereupon  becomes  vacant,  and  a new  writ 
issues. 

The  regulations  as  to  liquidation  by  arrangement  are  * 
as  folloAvs : 

An  insolvent  debtor  may  call  a meeting  of  his  credit- 
ors, who  may  declare  that  his  affairs  be  liquidated  by 
arrangement  and  not  in  Bankruptcy,  and  may,  at  a sul>- 
sequent  meeting,  held  at  an  interval  of  not  more  than  a 
week,  aj>point  a trustee. 

The  ]>rovisions  of  the  act  as  to  meetings  of  creditors, 

&c.,  in  Bankruptcy  apply. 

A chairman  presides. 

No  creditor  can  vote  till  he  has  proved.  A false 
declaration  is  a misdemeanor.  | 

The  debtor  must  attend.  I 

The  special  resolution  is  registered,  and  if  properly  | 

passed,  it  is  registered. 

The  property  then  vests  in  the  trustee,  whose  powers 
are  the  same  as  in  Bankruptcy. 

The  creditors  may  name  a bank  where  the  moneys  are 
to  be  paid. 

The  close  of  the  liquidation,  release  of  debtor  and  of  , 

the  trustee,  &c.,  are  completed  by  special  resolution, 

which  is  duly  reported  to  the  registrar.  The  Court  has  ,j 

power  to  make  rules.  The  Court  may  declare  the  debtor  ■■ 

a bankrupt  in  certain  cases.  AVhere  no  committee  of 
inspection  is  appointed,  trustee  acts  alone. 

In  calculating  majority  debts  under  £10,  (8o0,)  count  ^ i 

in  amount  only. 

It  is  also  open  to  the  creditors  to  accept  a composition, 
w^hich  is  carried  by  an  extraordinary  resolution  passed  at 
one  meeting  by  a majority  in  number  and  three-fourths  in 

value  of  the  creditors  present,  and  confirmed  at  a second  | 

meeting  by  a majority  in  number  and  value  only.  i 

Such  a resolution  is  binding  on  all.  The  resolution  is 
registered. 


It  Avill  be  observed,  from  this  short  epitome,  that  the  Failure  of  the 
operation  of  the  act  was  intended  to  place  the  liquidation 
of  estates  entirely  in  the  hands  of  the  creditors.  The 
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a mere  arbitrator,  was  put  aside  ; tlie 
Coniinued.  Creditors  were  made  masters  of  the  position.  The  trustee 

a])pointed  by  them  was  given  tlie  fullest  control  over  the 
estate.  Now  let  us  see  what  the  commercial  classes 
j themselves  said  of  it  after  it  had  been  in  operation  some 
years.  The  following  is  a memorial,  bearing  date  the 
28th  January,  18/9,  and  signed  by  nearly  all  the  principal 

London  bankers.  Speaking  of  the  present  law,  they 
say  : 


It  affords  new  and  various  facilities  to  insolvent 
persons  to  escape  from  the  reasonable  control  and  su- 
pei\ision  of  their  creditors,  by  private  arrangements 
wholly  beyond  the  jurisdiction  of  any  public  Court  or 
Judge,  and  by  reason  of  these  facilities  there  is  an 
inci easing  number  ot  cases  in  which  the  grievous  and 
dtingeious  scandal  is  exhibited  of  men  failing  for  vast 
liabilities,  and  finding  it  easy,  in  consequence  of  the 
piesent  defects  of  the  law,  to  get  their  speedy  discharge 
by  the  payment  of  no  dividend,  or  a dividend  of  some 
small  fraction  of  a pound,  or  even  shilling,  and  without 
btMiig  subject  to  any  efticient  investigation  of  their 
affairs,  or  of  the  conduct  and  proceedings  which  led  to 
their  insolvency. 

J hat  the  present  law  is  rendered  practically  nugatory 
by  leaving  to  those  who  have  already  incurred  losses  the 
investigation  of  the  bankrupt’s  affairs,  and  has  laid  upon 
them  the  obligation  of  exposing  the  misconduct  of  bank- 
ruj>ls,  which,  in  the  plain  interest  of  public  morality, 
should  be  dealt  with,  not  as  a private  matter,  but  by  a 
public  Court  and  Judge. 

“ Experience  has  amply  proved  that  reliance  on  credi- 
tors to  perform  these  onerous  and  costly  functions  is 
entirely  futile.  The  Bankruptcy  Act  of  1861  did  contain 
provisions  for  the  interference  of  the  Court  in  all  cases  of 
misconduct,  but,  in  consequence  of  the  failure  of  legis- 
lation to  provide  an  efticient  Court  and  Judge,  these  most' 
salutary  provisions  were  never  enforced. 

“ lliat,  owing  to  the  rapid  growth  and  increasing  com- 
plexities of  modern  business,  it  has  become  clear,  that 
until  theie  is  established  a Court  ot  Bankruptcy,  under 
th(3  presidency  of  a J udge  distinguished  as  a mercantile 
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lawver.  and  free  to  sive  his  whole  time  to  the  administra-  Failure  of  the 
*'  ^ *1  1 1 • 1 T 1 Actofim 

tion  of  his  Court,  it  is  impossible  that  insolvent  del)tors  Continmd. 
can  lie  adequately  dealt  with. 

(Signed,)  Barclay,  Bevan  & Co., 

And  all  the  chief  London  Bankers  and  Merchants.” 

But  the  act  has  not  only  been  condemned  by  the  com-  Opinion  of  Mr. 

, Chamberlain. 

mercial  classes.  Mr.  Chambehlaix,  the  President  oi  the 
Board  of  Trade,  is  unequivocal  in  his  reprobation,  as  is 
shown  by  the  following  extract  from  his  speech  last 
year  : 

« 

“ He  supposed,  he  might  say,  that  of  all  that  legisla- 
tive work,  the  act  of  1 809  had  been  the  most  unsatis- 
factory and  most  unfortunate.  It  was  the  object  of 

almost  unanimous  condemnation  at  the  present  time.  ^ 

Committees  of  the  House  of  Commons,  ('hamhers  of 
Commerce,  representing  the  commercial  interests  of  the 

country,  the  Judges  who  had  to  administer  the  law,  the  1 

officials  who  had  to  supervise  its  execution,  hankers,  , 

lawyers,  accountants,  all  the  representatives  of  the  com-  j 

mercial  classes,  joined  in  swelling  the  universal  chorus  of 

disapprobation.  Under  those  circumstances  it  was  not 

surprising  that  since  1 869  there  had  been  no  fewer  than 

thirteen  proj)osals  before  the  House  for  amending  that 

act ; six  of  these  had  been  government  hills,  but  none, 

owing  to  circumstances,  into  which  be  need  not  enter  now, 

had  gone  beyond  the  preliminary  stage.” 

Not  onlv  has  the  act  been  condemned  hv  the  commercial  The  Press. 

•J  - ,i 

class  and  by  Parliament ; the  press  is  equally  outsjmken 
on  the  subject.  The  London  Times,  in  an  editorial,  says  : 

“ The  trustee  is  free  and  almost  encouraged  to  defraud 
the  creditors  for  his  own  exclusive  benefit,  or  in  partner- 
ship Avith  the  insolvent.  The  post  of  trustee  is,  as  Mr.  ; 

Chamberlain  said,  an  enviable  one,  provided  he  he  not  | 

troubled  with  moral  scruples.  The  act  of  1869  especially 
arranged  that  trustees  in  Bankruptcy  proper  should 
give  security,  yet  creditors,  under  cover  of  a provision 
intended  to  apply  to  casu.al  omissions,  scarcely  ever  exai^t 

ii.  Ill  z,ouu  ca&co,  Doouvity  was  takcu  only  in  14.  The  i 
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1809,  wliich  seems  to  have  no  friend 
but  the  Attorney-General,  Avas  intended  to  reform  the 
law  as  it  stood,  by  abolishing  officialism  in  connection  with 
Hankruptcy  proceedings,  and  by  placing  the  management 
ol  the  bankrupt’s  estate  in  the  hands  of  the  creditors. 
I nder  the  elder,  bankruptcy  legislation  the  jn’imary  view 
of  an  insolvency  was  that  a crime  had  been  committed. 
Tlie  State  entered  into  possession  of  the  offender’s 
effects,  as  in  the  instance  of  a felon\%  and  distributed 
them  as  it  thought  justice  demanded.  Tlie  act  of  1869 
was  the  culmination  of  a long  series  of  legislative  changes 
in  the  Avay  of  looking  at  such  <piestions,  by  Avhich  opinion 
had  gradually  veered  round  until  insolvency  had  come 
to  be  regarded  principally  as  the  concern  of  the  debtor 
and  his  creditors.  The  evil  could  not  be  denied,  nor  the 
danger  to  commercial  honor,  by  connivance  at  fraudulent 
Bankruptcies.” 

Compuo\i^^^  ^''**^^*  frilly  verified 

by  the  report  of  the  Comj»troller  in  Bankruptcy,  He 
points  out  what  a complete  failure  the  act  is,  and  most 
of  all  in  respect  to  those  provisions  Avhich  leave  the 
creditors  to  act  in  their  own  protection,  lie  says  : 
‘^The  act  leaves  the  creditors  to  see  to  these  matters  ; 
but  all  experience  under  the  present  and  former  acts 
proves  that  whatever  is  left  to  the  creditors  is,  as  a rule, 
lelt  undone,  even  in  Bankruptcy  proper.  For  example, 
nothing  could  be  more  important  under  the  present  sys- 
tem of  electing  trustees  than  that  they  should  give 
security,  and  section  14  of  the  act  provides  that  the 
creditors,  Svhen  they  appoint  a trustee,  shall  by  resolu- 
tion declare  Avhat  security  is  to  be  given,  and  to  whom, 
by  the  person  so  appointed  before  he  enters  oi»  the  office 
of  trustee but  General  Hide  100  ex|>lains  that  ^ Avhere 
no  security  is  specified  to  be  given  by  the  trustee,  he 
shall  be  deemed  to  be  personally  responsible,’  Ac. ; and 
in  the  last  2,500  bankruptcies  security  Avas  required  to 
be  given  by  six  trustees  in  one  (younty  Court,  twice  by  one 
person  in  another  Court,  and  in  only  six  other  cases  in  all 
the  rest  of  Fngland  and  Wales.  In  London  it  was  for 
some  years  almost  the  invariable  ]>ractice  to  insert  the 
word  ^110  ’ in  tlir*  fm-m  (ao)  oi'  lesoiuiion  : ^ that  the  said 
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shall  gi\^e  no  security  but  latterly  the  Avhole  ueport  of  the 

resolution  has  been  as  often  struck  out.”  He  also  saA's  : 

“ It  Avould  be  impossible  to  exaggerate  the  abuses  Avhich 
arise,  and  Avhich  must  necessarily  arise,  under  a system 
Avhich  altogether  depends  on  the  honesty,  intelligence 
and  AA\atchfulness  of  creditors,  from  the  carelessness  Avith 
Avdiich  proxies  are  giA'en  to  unknoAvn  persons,  enabling 
them  to  represent  the  creditors,  not  at  one  meeting  or 
for  one  specific  purpose,  but  throughout  the  proceedings 
and  for  all  the  purposes  of  the  act.” 

Tlie  London  Daily  Kews^  commenting  upon  this  re- 
port of  Mr.  Mansfield  Parkyns,  the  Comptroller  in 
Bankruptcy,  says  : “ Nothing  more  profoundly  demor- 
alizing can  be  conceived  than  the  state  of  things  this 
document  describes.  A system  of  trade  in  AA'hich  ‘ liqui- 
dation by  arrangement  ’ is  deliberately  reckoned  on  as  a 
ready  resource,  as  an  item  on  the  credit  side  of  the 
ledger,  is  almost  enough  to  ruin  a commercial  country. 

This  new  AA'ay  to  pay  old  debts  is  as  fatal  to  justice  and 
fairness  as  the  Fleet  and  the  King’s  Bench  Prison  used 
to  be.  The  trustee  appointed  by  creditors  in  liquidation 
proceedings  is  almost  Avhoily  irresponsible,  and  has  every 
temptation  to  commit  fraud.  In  the  face  of  this  unlim- 
ited poAA'er  it  is  scarcely  credible,  but  it  is  nevertheless 
true,  that  creditors  hardly  ever  require  from  their  ti’us- 
tee  the  security  Avhich  the  law  permits  them  to  demand 
of  Jiim  ; and  Avhat  is  urgently  wanted  in  cases  of  Bank- 
ruptcy is  greater  publicity  and  more  official  control.  A 
composition  Avith  creditors  is  not ^ right  to  be  claimed 
nor  a privilege  to  be  reckoned  upon.  A release  from 
the  }>ayment  of  a debt,  though  it  be  only  a partial  one, 
is  granted,  or  is  meant  to  be  granted,  only  AAdiere  full 
payment  is  impossible.  The  fullest  investigation  should 
be  made  before  it  is  granted.  Many  high  authorities 
hold  that  the  depression  of  trade  from  Avhicli  Ave  are 
hardly  noAV  emerging  Avas  greatly  intensified  by  the 
shock  given  to  credit  by  the  discovery  of  commercial 
frauds.” 

In  deprecating  any  system  which  proposes  to  A^est  the  judge  Lowell’s 
appointment  of  assignees  and  other  poAvers  in  the  credi- 
tors,  I take  leaA^e  to  refer  to  another  eminent  authority 
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Jud^e  Loweirs  on  this  side.  The  lion.  Judge  Loavell,  in  his  article 
Oil  Bankruptcy  in  Appleton’s  Kacyclopedia  of  Politi- 
cal Science^  says  : “ What  should  be  the  provisions  of 

such  a law?  It  has  been  found  that  the  creditors  of  a 
bankrupt  cannot  afford  to  follow  up  the  proceedings  in 
C'ourt,  or  at  all  events  they  will  not.  They  do  not  wish, 
as  they  say,  to  throw  good  money  after  bad.  If  they 
do  not,  there  is  great  danger  that  the  assets  will  be 
Avasted  in  litigation  on  fees  and  in  A^arious  Avays.  A 
Bankrupt  law  should  be  provided  Avith  some  machinery 
which  Avill  act  without  being  put  in  motion  by  creditors. 
Another  practical  difficulty  in  the  working  of  these  laws 
arises  from  the  selfishness  of  creditors.  In  every  impor- 
tant Bankruptcy  there  are  some  creditors  who  are  deter- 
mined to  obtain  an  advantage  over  the  others,  and  they 
Avill  resort  to  threats  and  promises,  and  all  other  means  to 
obtain  their  objects.  Thus,  if  the  question  is  of  consent- 
ing to  a composition  or  to  a discharge,  these  men  Avill 
insist  on  being  paid  for  doing  what  other  creditors  are 
AATlliim  to  do.” 

O 

I think,  after  perusing  these  authorities,  Avhich  might 
have  been  indefinitely  extended,  this  Chamber  will 
a^ree  Avith  me  that  the  English  act  of  18G9  Avas  a 

o o 

complete  failure,  and  the  best  thing  we  can  do  is  to  avoid 
any  legislation  on  similar  lines.  AVhen  we  come  to  ex- 
amine the  Lowell  bill  I shall  be  able  to  point  out  that 
• the  machinery  of  the  two  measures  is  identical,  and  that 
English  ex2>erience  in  regard  to  the  act  of  1869  can  only 
be  of  nse  to  us  as  pointing  out  what  we  should  avoid. 

Mr.  Chamber  Let  US  HOW  fflance  very  shortly  at  the  new  English 
Iain's  new  bill.  ^ ^ 

legislation  proposed  by  Mr.  Chamberlaix,  and  see  hovy 
widely  it  differs  from  the  act  it  is  intended  to  displace. 

All  proceedings  are  to  commence  by  petition,  which 
may  be  presented  either  by  a debtor  or  a creditor.  Im- 
mediately on  adjudication  all  the  property  vests  in  an 
official  receiver,  who  is  to  be  an  officer  of  the  Board 
of  Trade,  but  a receiver  and  manager  may  be  ajj- 
pointed  in  special  cases,  if  thought  necessary  by  the 
Court.  Within  three  days  the  debtor  is  to  file  a list  of 
creditors.  The  first  meeting  of  creditors  is  to  be  held 
within  seven  days  of  adjudication.  Proxies  are  permitted 
under  strict  conditions.  At  that  meeting  the  creditors 
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may  either  entertain  a composition,  but  not  less  than  five  Mr.  chamber- 
shillings  on  the  pound  sterling.  It  must  be  accepted  by  a 
majority  in  number  and  three-fourths  in  value.  'The  Court 
may  confirm  or  annul  the  composition,  or  the  creditors 
may  appoint  a trustee,  who  must  give  security.  All  bills 
of  costs  are  to  be  taxed.  All  monies  over  £50  to  be  im- 
mediately paid  in  to  Bank  of  England  to  be  audited 
by  Comptroller-General.  Every  bankrupt  is  to  be  pub- 
licly examined  as  to  his  affairs.  On  the  close  of  Bank- 
ruptcy or  before,  with  consent  of  creditors,  the  debtor 
may  apply  for  discharge,  which  may  be  granted  abso- 
lutely, refused,  or  be  attached  to  conditions  as  to  after- 
acquired  pro])erty.  Where  the  debtor’s  conduct  has 
been  fraudulent,  the  Court  may  order  a prosecution. 

The  Court  may,  when  debts  are  paid  in  full,  annul  the 
adjudication.  Bankruptcy  is  to  involve  civil  disabilities, 
vacate  public  office,  members  of  Parliament,  Ac. 

The  official  receivers  are  to  be  under  the  jurisdiction 
of  the  Board  of  Trade.  Where  creditors  did  not  ap- 
point a trustee,  the  receiver  is  to  act,  as  also  in  small 
estates. 

A special  commercial  Judge  to  be  appointed.  Present 
Bankruptcy  Court  to  be  merged  in  High  Court  of  Justice. 

Ap]>eal  to  full  Court. 

The  description  that  has  been  i»resented  of  the  English  The  Debtor's 
Bankruptcy  laws  would  be  imperfect,  were  it  not  accom- 
panied  by  a slight  sketch  of  the  Debtor’s  act,  which 
classifies  commercial  misdemeanors,  and  prescribes  their 
punishment. 

Imprisonment  for  debt  is  abolished,  except 

1.  For  the  recovery  of  a penalty  imposed  as  a punish- 
ment. 

2.  The  recovery  of  any  sums  before  a justice  of  the 
peace. 

3.  Default  by  a trustee. 

4.  Default  by  an  attorney,  when  ordered  to  pay  costs 
for  misconduct. 

5.  Default  in  payment  of  a proportion  of  salary  when 
an  order  has  been  made  in  Bankruptcy. 
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pie  Debtor's  6.  Default  in  payment,  Avhen  orders  are  made  under 
Continued,  this  act. 

Imprisonment  limited  to  one  year. 

In  certain  instances,  imprisonment  for  debt  allowed  for 
six  weeks,  but  only  on  proof  that  the  debtor  has  means, 
and  will  not  pay, 

^Vny  person  adjudged  a bankrupt,  or  compounding  with 
his  creditors,  is  liable  to  two  years’  imprisonment. 

1.  If  he  does  not  discover  all  his  property. 

2.  If  he  does  not  deliver  up  all  his  property. 

3.  If  he  does  not  deliver  up  all  books. 

4.  If  he  conceals  any  part  of  his  property. 

5.  If  after  a petition  has  been  presented,  or  within  four 
months  previously,  he  fraudulently  removes  any  part  of 
his  property. 

6.  Or  makes  a material  omission  in  his  balance  sheet. 

7.  Or  allows  a false  debt  to  be  proved  on  his  estate. 

8.  If  he  prevents  the  production  of  books,  &c.,  with 
intent  to  conceal  the  state  of  his  estate. 

9.  Or  mutilates  his  books. 

10.  Or  makes  false  entries. 

11.  Or  alters  any  document  with  a fraudulent  intent. 

12.  Or  accounts  for  his  deficiency  by  fictitious  losses. 

13.  Or  obtains  credit  by  false  representation. 


14.  If  he  obtains  any  property  on  credit  on  pretence 
of  carrying  on  trade. 

15.  Or  pawns,  pledges  or  disposes  of  his  property  ob- 
tained on  credit  and  not  paid  for. 

16.  Is  guilty  of  any  other  false  representation  to  ob- 
tain his  creditor’s  consent  to  a composition. 


lM.\. 
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If  a person  adjudged  a bankrupt,  within  four  months Debtors 
before  the  date  of  the  petition,  takes  with  him  property  Continimi. 
of  the  value  of  £20  and  upwards. 

In  any  of  the  following  cases  the  person  is  guilty  of  a 
misdemeanor,  and  liable  to  be  imprisoned  for  one  year, 
with  or  w'ithout  hard  labor. 

If  in  incurring  a debt  he  has  obtained  credit  under 
false  pretences. 

If  wdth  intent  to  defraud  creditors  he  has  made  any 
gift,  delivery  or  transfer  of  his  property,  or  given  a 
charge  thereon. 

If  he  has  removed  property  two  months  before  any 
unsatisfied  judgment. 

Any  creditor  making  a false  claim  in  Bankruptcy  or 
licpiidation  is  guilty  of  a misdemeanoi’,  and  liable  to 
imprisonment  for  one  year,  with  or  Avithout  hard  labor. 

A debtor  wdio  compounds  with  his  creditors  still 
remains  liable  for  any  debt  w'hich  he  incurred  by  fraud, 
provided  the  creditor  does  not  consent  to  the  arrange- 
ment. 

AVhere  a trustee  reports  to  the  Court  that  a bankrupt 
has  been  guilty  of  any  offence  under  this  act,  the  Court 
shall  order  a prosecution. 

Such  costs  are  to  be  paid  in  the  same  way  as  expenses 
of  prosecutions  for  felony  are  paid  and  borne. 

There  are  other  provisions  as  to  vexatious  indictments, 

&c.,  Avhich  it  is  unnecessary  to  give  in  detail. 

In  the  United  States  the  history  of  Bankruptcy  legis-  History  of 

, . . ^ ° legislation  in 

lation  IS,  if  possible,  more  confiicting  and  contradictory  the  United 
than  in  the  old  country.  By  our  Constitution,  Congress  " 
alone  has  the  power  to  pass  a Bankrupt  law  Avhich  shall 
have  authority  throughout  the  country.  Most  of  our 
States  have  insolvent  laws  of  their  own,  into  the  pro- 
visions of  wUich  it  would  be  useless  to  enter.  I would 
remark  that  the  clause  in  our  Constitution  Avhich  em- 
powers Congress  to  establish  z<niybr?nlaw^s  on  the  subject 
of  Bankruptcy  is  the  only  one  which  at  this  moment 
remains  a dead  letter.  Previous  attempts  to  deal  w ith 
the  subject  have  ahvays  been  failures.  The  first  act  Avas 
passed  in  1800,  and  repealed  in  1803.  The  next  act  was 
passed  in  1841,  and  repealed  in  thirteen  months.  The 
last  act  came  into  operation  on  1st  June,  1867,  and  was 
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The  Debtor’s  6.  Default  in  payment,  wlien  orders  are  made  under 
Continueii.  this  act. 


Imprisonment  limited  to  one  year. 

In  certain  instances,  imprisonment  for  debt  allowed  for 
six  weeks,  but  only  on  proof  that  tbe  debtor  has  means, 
and  will  not  pay. 

Any  person  adjudged  a bankrupt,  or  compounding  with 
his  creditors,  is  liable  to  two  years’  imprisonment. 

1.  If  he  does  not  discover  all  his  property. 

2.  If  he  does  not  deliver  up  all  his  property. 

3.  If  he  does  not  deliver  up  all  books. 

4.  If  he  conceals  any  part  of  his  property. 

5.  If  after  a petition  has  been  presented,  or  within  four 
months  previously,  he  fraudulently  removes  any  part  of 
his  property. 

6.  Or  makes  a material  omission  in  his  balance  sheet. 

7.  Or  allows  a false  debt  to  be  proved  on  his  estate. 

8.  If  he  prevents  the  production  of  books,  &c.,  with 
intent  to  conceal  the  state  of  his  estate. 


9.  Or  mutilates 


his  books. 


10.  Or  makes  false  entries. 

11.  Or  alters  any  document  with  a fraudulent  intent. 

12.  Or  accounts  for  his  deficiency  by  fictitious  losses. 

13.  Or  obtains  credit  by  false  representation. 

14.  If  he  obtains  any  property  on  credit  on  pretence 
of  carrying  on  trade. 

15.  Or  pawns,  pledges  or  disposes  of  his  property  ob- 
tained on  credit  and  not  paid  for. 


V' 


16.  Is  guilty  of  any  other  false  representation  to  ob- 
tain his  creditor’s  consent  to  a composition. 
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If  a person  adjudged  a bankrupt,  within  four  months  Debtor  s | 

before  the  date  of  the  petition,  takes  with  him  property  CoutinueiL  1 1 

of  tlie  value  of  £20  and  upwards. 

In  any  of  the  following  cases  the  person  is  guilty  of  a i 

misdemeanor,  and  liable  to  be  imprisoned  for  one  year,  | 

with  or  without  hard  labor.  * : | 

If  in  incurring  a debt  he  has  obtained  credit  under  | 

false  pretences.  | 

If  with  intent  to  defraud  creditors  he  has  made  any  ! 

gift,  delivery  or  transfer  of  his  property,  or  given  a ; 

charge  thereon.  i 

If  he  has  removed  property  two  months  before  any  I 

unsatisfied  judgment.  i 

Any  creditor  making  a false  claim  in  Bankruptcy  or  i 

li(piidation  is  guilty  of  a misdemeanor,  and  liable  to  i: 

imprisonment  for  one  year,  with  or  without  hard  labor.  |; 

A debtor  who  compounds  with  his  creditors  still  I 

remains  liable  for  any  debt  which  he  incurred  by  fraud,  [l 

provided  the  creditor  does  not  consent  to  the  arrange-  ; 

mejit.  ; 

Where  a trustee  reports  to  the  Court  that  a bankrupt 
has  been  guilty  of  any  offence  under  this  act,  the  Court  j 

shall  order  a prosecution. 

Such  costs  are  to  be  paid  in  the  same  way  as  expenses 
of  prosecutions  for  felony  are  paid  and  borne. 

There  are  other  provisions  as  to  vexatious  indictments,  i 

&c.,  which  it  is  unnecessary  to  give  in  detail. 

In  the  United  States  the  history  of  Bankruptcy  legis-  History  of  i 

. . . -r  -n  \ 1-  ° legislation  in 

lation  IS,  if  possible,  more  coimicting  and  contradictory  the  United 
than  in  the  old  country.  By  our  Constitution,  Congress 
alone  has  the  power  to  pass  a Bankrupt  law  which  shall 

have  authority  throughout  the  country.  Most  of  our  ! 

States  have  insolvent  laws  of  their  own,  into  the  pro-  I 

visions  of  w^hich  it  would  be  useless  to  enter.  I would  i 

remark  that  the  clause  in  our  Constitution  which  em-  t 

powders  Congress  to  establish  laws  on  the  subject 

of  Bankruptcy  is  the  only  one  which  at  this  moment  i 

remains  a dead  letter.  Previous  attempts  to  deal  with  | 

the  subject  have  always  been  failures.  The  first  act  was  { 

passed  in  1800,  and  repealed  in  1803.  The  next  act  was  I 

passed  in  1841,  and  repealed  in  thirteen  months.  The 
last  act  came  into  operation  on  1st  June,  1867,  and  was 
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History  of  repealed  in  1878.  We  have  in  fact  endeav^ored  from 

JCffislation  in  . . n . , t-. 

the  United  time  to  time  to  do  without  a Bankrupt  act,  and  have 

Slates.  . , . . 

Coniimied,  gone  Oil  until  sonie  commercial  crisis,  after  which  a 
measure,  chiefly  in  the  interest  of  the  debtor,  has  been 
passed,  and  as  soon  as  the  generation  of  insolvents  have 
passed  through  it,  the  measure  has  been  repealed.  It  is 
important  that  a Bankrupt  law  should  be  passed  now, 
when  the  creditor’s  side  of  the  question  is  likely  to  be 
fairly  considered.  If  we  wait  a few  years  we  shall  only 
repeat  the  history  of  the  past  by  passing  a hasty  measure, 
and  repealing  it  in  a year  or  two. 

• 

The  Lowell  Bill.  As  the  Lowell  bill  has  been  j)rinted  and  widely  circu- 
lated by  its  supporters,  it  is  unnecessary  to  do  more  than 
describe  in  outline  the  machinery  it  proposes  to  intro- 
duce. 

The  jurisdiction  is  to  be  exercised  by  Commissioners 
in  Bankruptcy,  a species  of  half  official,  half  Judge,  with 
an  appeal  to  the  Supreme  Court.  Their  appointment  is 
to  be  made  by  the  Circuit  Courts,  two  Justices  concur- 
ring, of  whom  one  shall  be  the  District  Judge.  The 
Commissioners  ai'e  to  give  bonds  as  receivers,  and  may 
act  as  both  Judge  and  Registrar. 

There  are  to  be  supervisors  to  overlook  the  adminis- 
tration of  estates. 

The  salaries  of  both  are  to  be  only  ^2", 000  a year,  a sum 
for  which  it  will  be  difficult  to  secure  adequate  talent. 

Rules  and  forms  are  to  be  made  and  issued  by  the 
Supreme  Court. 

Judges,  when  a debtor  is  believed  to  be  about  to 
abscond,  may  issue  an  order  requiring  him  to  attend  and 
be  examined,  and  if  he  fails  to  appear,  may  issue  a war- 
rant. This  clause  is  so  drawn  that  it  gives  a debtor  four 
days  to  be  off  before  he  can  be  arrested. 

The  property  of  a bankrupt  may  be  seized  before  or 
after  adjudication,  on  the  order  of  the  Judge. 

The  Commissioner  may  act  for  the  Judge  ; a receiver 
may  be  appointed  before  adjudication. 

There  are  provisions  for  voluntary  Bankruptcy,  when 
the  debts  exceed  $500. 

The  pi’ovisions  for  involuntary  Bankruptcy  are  very 
similar  to  the  English  act  already  described. 


The  machinery  is  precisely  the  same.  The  estate  is  The Lo well  Bin. 
liquidated  by  a trustee  appointed  by  the  creditors  apart 
from  the  Court.  There  is  also  a committee  of  direction. 

At  least  two-thirds  of  the  act  are  taken  up  by  pro- 
visions which  would  be  much  better  left  to  the  orders 
to  be  set  forth  by  the  Court.  This  bill  is  either  too 
complex  or  not  sufficiently  so  in  its  provisions.  It 
should  either  render  all  orders  unnecessary,  or  should 
contain  no  provisions  which  might  be  the  subject  of 
an  ordei’. 

The  provisions  as  to  compositions  are  exceedingly 
cumbrous  and  complicated,  very  favorable  to  large  traders 
and  unfavorable  to  small.  The  clauses  as  to  crimes 
would  be  much  better  included  in  another  act.  The  bill 
is  silent  as  to  Avhether  the  punishment  is  to  be  inflicted 
by  the  Bankruptcy  Court  or  by  the  ordinary  criminal 
Courts. 

Any  one  who  will  be  at  the  pains  to  compare  this  bill 
with  the  English  act  of  1869,  will  And  that  the  ma- 
chinery of  the  two  are  nearly  identical.  The  trustee  in 
each  case  is  appointed  by  the  votes  of  the  creditors,  per- 
sonally or  by  proxy.  The  committee  of  direction  of  the 
Lowell  bill  is  the  committee  of  inspection  under  the 
English  act  ; the  Comptroller  in  Bankruptcy  appears  as 
supervisor,  with  the  same  powers  and  duties.  The  Com- 
missioner in  Bankruptcy,  a sort  of  half  Judge,  half 
Registrar,  was  abolished  in  England,  Avith  the  act  of 
1849.  In  reproducing  this  official  the  Loavell  bill  goes 
back  on  English  precedents  over  fifty  years.  The  chief 
objection  to  our  OAvn  Bankruptcy  act  of  1867,  Avas  the 
rascalities  that  Avere  pi’acticed  in  many  cases  Avith  the 
consent  and  assistance  of  the  registrars.  Kothing  can 
guard  against  abuses  of  this  character  but  vesting  the 
administration  of  the  Court  in  officials  of  a high  stamp, 
and  placing  them  beyond  the  reach  of  temptation  by 
adequate  salaries.  The  proposal  to  create  commissioner- 
ships  at  salaries  of  $2,000  a year  is  only  to  open  the  door 
to  the  same  frauds  by  which  our  previous  Bankruptcy 
laAV  Avas  discredited. 

I Avould  also  notice  that  the  criminal  acts  specified  by 
the  Loavell  bill  are  nearly  the  same  as  those  defined  by 
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The  Lowell  Bill,  the  English  Debtor’s  act.  hut  they  fail  to  include  sev- 

Vontinued.  i , -A. 

eral  acts  specined  by  the  French  law,  such  as  gambling, 

speculating  in  stocks  or  produce,  or  making  away  with 

his  property  by  way  of  gift. 

Some  recent  failures  have  drawn  attention  to  this  omis- 
sion in  our  existing  code,  and  I earnestly  hope  that  any 
bill  that  becomes  law  will  provide  for  it.  I can  scarcely 
recall  a single  failure,  or  instance  of  embezzlement,  or  * 
absconding  of  a person  in  a fiduciary  position,  which  has 
not  been  attributed  to  gambling  in  stocks  or  produce. 
So  widespread  is  the  habit,  that  we  have  ceased  to  regard 
it  as  fraud  for  a trader  to  take  risks  of  this  character,  the 
profits  of  Avhich  are  his  own  and  the  losses  his  creditors. 

If  we  continue  to  recognize  gambling  as  a business,  we 
shall  soon  reduce  all  business  to  little  better  than  gam- 
bling. There  is  a far  higher  tone  in  the  French  law,  which 
refuses  to  permit  any  settlement  between  such  a debtor 
and  his  creditors,  or  to  grant  him  a discharge  on  any 
terms. 

Tlie  Senate  bill  is  very  concise,  containing  only  nine 
sections,  as  follows  : 

The  Senate  Bill.  A Bill  to  establish  an  Uniform  System  of  Bankruptcy 
throughout  the  United  States.  Be  it  enacted,  etc.,  that 
Avhenever  any  person,  without  fraud,  shall  have  become 
involved  in  debts  and  liabilities  beyond  his  means  of 
payment,  and  amounting  to  $500  or  upwards,  he  may 
apply  by  petition  in  equity,  setting  forth  his  insolvency 
and  the  cause  thereof,  with  schedules  of  his  liabilities 
and  assets,  duly  verified,  to  the  District  Court  of  the 
United  States  for  the  district  in  which  he  may  reside,  on 
which  jurisdiction  is  hereby  conferred,  to  surrender  his 
estate  for  the  benefit  of  his  creditors,  except  so  much  as 
shall  be  exempt  from  execution  under  and  by  the  laws 
of  the  State  where  he  resides  ; and  thereupon,  if  good 
cause  appear,  the  Court  shall  adjudge  the  petitioner  to 
be  a bankrupt,  appoint  a receiver  of  such  estate,  and 
cause  reasonable  notice  by  service,  mail,  publication  or 
otherwise,  to  be  given  to  all  persons  interested,  and  shall 
proceed  to  hear  and  dispose  of  the  cause  upon  its  merits, 
as  the  pleadings  and  proofs  may  require,  and  to  marshal 
and  distribute  said  estate  among  the  creditors  of  the 
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petitioner  according  to  the  rules  and  practice  of  equity. 
And  if  it  shall  appear  that  such  debts  and  liabilities  were 
incurred  without  fraud,  and  that  the  inability  of  the 
delator  to  make  payment  has  arisen  from  accident  and 
misfortune,  and  -without  fraud,  the  Court  shall  grant 
him  a discharge  as  a bankrupt  from  all  such  debts  and 
liabilities.  This  act  shall  also  apply  to  corporations. 

Sec.  2.  That  wdienever  any  person  residing  and  owing 
debts  as  aforesaid,  after  the  passage  of  this  act,  departs 
from  the  State,  District  or  Territory  of  which  he  is  an 
inhabitant,  with  an  intent  to  defraud  his  creditors,  or, 
being  absent,  remains  so  with  like  intent,  or  conceals 
himself  to  avoid  arrest  or  the  service  of  legal  process, 
issued  or  feared,  or  makes  a fi’audulent  transfer  of  his 
property,  or  conceals  or  removes  the  same  to  avoid 
process,  or  with  intent  to  defraud  his  creditors,  procures 
or  suffers  judgment  against  hmi,  or  gives  a warrant  to 
confess  judgment  or  judgment  note  with  like  intent,  or 
who,  having  been  arrested  in  any  civil  action,  fails  or 
neglects  to  give  bail,  or  in  some  other  mode  to  procure 
his  discharge  for  twenty  days,  or  fails  to  dissolve  an 
attachment  laid  upon  his  property  in  a civil  action  for  a 
like  period,  or  fails  for  sixty  days  to  satisfy  a final 
judgment  or  decree  rendered  against  him  for  the  pay- 
ment of  money,  unless  a supersedeas  or  stay  of  execution 
has  been  effected  in  respect  thereto,  or  who,  being  a 
trader,  has  suspended  and  not  resumed  payment  of  his 
commercial  paper,  open  accounts  made,  passed  or  con- 
tracted in  the  course  of  his  business  for  a period  of  thirty 
days  after  the  same  were  payable,  or  who,  being 
insolvent,  makes  a preference  to  any  creditor,  or  makes 
an  assignment  for  the  benefit  of  existing  creditors,  with 
or  Avithout  preference,  any  creditor  or  creditors  may  file 
such  a petition  in  behalf  of  all  persons  interested,  and 
thereupon  the  like  proceedings  shall  be  had  as  in  the 
case  of  a petition  by  the  debtor.  Insolvency  in  this  act 
shall  be  deemed  to  exist  only  when  the  debtor’s  liabilities 
exceed  in  amount  the  value  of  his  property  liable  to 
execution,  and  the  available  debts  due  him. 


Senate  Bill. 
Continued. 
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Sec.  3.  That  the  Court  shall  have  power  to  grant 
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payment,  and  to  reduce  the 
amount  of  indebtedness  />?•(>  7*ata  for  the  purpose  of 
allowing  the  debtor  to  proceed  with  his  business  if  it 
shall  seem  best  so  to  do.  And  any  agreement  between 
the  debtor  and  a majority  in  amount  and  number  of  his 
creditors  may  be  carried  into  effect  if  approved  by  the 
Court. 

Sec.  4.  That  the  Court  may  at  any  time  during 
the  proceedings  order  that  all  or  any  other  j^roceedings 
be  stayed  or  dismissed,  and  may  require  all  or  any 
claims  to  be  presented  to  it  for  determination,  or  may 
allow  any  other  proceeding  to  be  prosecuted  to  final 
judgment,  and  such  judgment  to  be  filed  in  the  Bank- 
ruptcy. Any  claim  not  due  may  be  matured  by  a rebate 
under  an  order  of  the  Court.  No  creditor  shall  be 
prejudiced  by  having  taken  security  in  good  faith  and 
without  notice  of  impending  bankruptcy,  but  securities 
otherwise  taken  may  be  set  aside. 

Sec.  5.  That  any  interlocutory  matter  in  the  course 
of  the  proceedings  may  be  heard  before  any  standing  or 
special  Master  in  Chancery,  and  under  a standing  or  a 
special  order  of  reference,  and  at  any  place  designated 
in  such  oixler  ; but  all  the  decisions  of  such  Masters 
shall  be  subject  to  the  summary  and  informal  super- 
vision and  control  of  the  Court.  The  Circuit  Judcre 

o 

and  the  Associate  J ustice  of  the  Supreme  Court  assigned 
to  the  circuit  shall  have  and  exercise  a like  supervision 
and  control  over  all  the  proceedings  of  the  District 
Court  in  Bankruptcy  ; and  at  the  request  of  any  person 
aggrieved  by  any  decision  of  the  District  Court  or  the 
Judge  thereof,  he  shall  forthwith  certify  the  questions 
involved  in  such  decision  to  the  Circuit  Judge  for 
summary  review  and  re-determination  ; and  any  decision 
of  the  Circuit  J udge  may  be  in  like  manner  reviewed 
by  said  J ustice  of  the  Supreme  Court,  and  the  party 
aggrieved  may  seek  relief  by  appeal  as  in  other  cases. 

Sec.  6.  That  any  conveyance,  transfer  or  payment 
made  and  received  in  view  of  bankruptcy,  may  be 
set  aside  if  found  to  be  contrary  to  the  just  rights 
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of  other  creditors;  but  money  obtained  and  used  in  The  Senate  Bin. 
good  faith,  though  unsuccessfully,  to  avert  an  impending  Continued. 

bankruptcy,  or  tosave  a threatened  sacrifice  of  property, 
or  for  sickness  or  other  like  necessity,  may  be  preferred 
in  payment  or  in  security  by  the  Court. 


Sec.  7.  That  if  it  shall  appear  that  any  creditor  has 
wilfully  and  oppressively  sought  to  bring  about  the 
bankruptcy  of  the  debtor,  or  to  obtain  any  fraudulent 
advantage  over  other  creditors,  the  Court  may  deny 
such  wrong-doer  any  participation  in  the  estate,  or  only 
a partial  benefit  of  his  claim,  as  may  seem  just.  The 
discharge  of  the  bankrupt  shall  not  operate  against  any 
liability  for  fraud,  trespass  or  other  wilful  tort  ; but  the 
validity  of  any  discharge  in  J5ankruptcy  shall  not  be  con- 
tested after  the  expiration  of  two  years  from  its  date. 


Sec.  8.  That  the  District  Court  shall  be  considered  as 
always  open  for  the  reception  and  consideration  of  the 
business  under  this  act,  and  at  their  regular  terms  the 
Bankruptcy  business  shall  have  precedence  over  all  other 
kinds. 


Sec.  9.  That  it  shall  be  the  duty  of  the  Supreme  Court 
to  make  such  additional  rules  in  equity,  if  any,  as  may 
be  required  to  carry  this  act  into  full  effect ; and  to  fix 
all  fees  and  costs  for  services  in  Bankruptcy  under  this 
act. 


The  chief  fault  which  I hope  to  see  remedied  in  this  Payment  by 
bill  is  the  payment  by  fees  instead  of  salaries.  With  of'fees* 
such  an  alteration,  I should  be  glad  to  see  the  act  allowed 
a fair  trial,  and  any  amendments  could  hereafter  be  made 
in  a simple  draft,  which,  in  a system  already  complex, 
would  be  impossible. 

The  subject  of  commercial  crimes  should,  I think,  be  commercial 
reserved  for  a separate  act.  It  should  also  be  ad- 
ministered by  our  ordinary  criminal  Courts,  and  not 
made  a part  of  Bankruptcy  jurisdiction.  AVhen  the 
crime  of  fraudulent  Bankruptcy  is  punished  by  an  or- 
dinary criminal  tribunal,  and  visited  with  a similar  pun- 
ishment, perhaps  public  opinion  will  begin  to  rank  it  with 
robbery,  larceny  and  theft. 


Crimes. 
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Objection 

ap|K)nitinent 

As.'*ij^nee 

Creditors. 


to  My  objections  to  allowing  the  choice  of  the  trustee  to 
by  be  made  by  the  creditors  may  be  very  briefly  stated. 
The  theory  of  those  who  difl^er  from  me  is,  that  as  the 
estate  represents  the  goods  of  the  creditors  obtained  on 
credit,  they  are  the  proper  persons  to  select  the  trustee. 
Now,  if  creditors  in  general  meeting  debated  as  to  who 
should  best  be  selected  to  Avind  up  the  estate,  and  ap- 
pointed the  man  they  really  desire,  no  doubt  the  appoint- 
ment would  be  well  made.  But,  in  practice,  this  rarely 
if  ever  occurs.  The  moment  a man  fails,  a movement 
commences  to  obtain  control  of  the  estate.  The  debtor 
generally  is  able  to  influence  a number  of  friendly  cred- 
itors. Some  do  not  Avant  their  proofs  too  narrowly  scan- 
ned. Others  are  too  much  emraired  to  attend  to  the 
matter,  and  give  their  proxies  to  the  first  person  Avho  ap- 
plies for  them.  The  result  is,  that  at  the  meeting  a 
compact  band  have  generally  determined  to  support  some 
nominee  of  the  debtor,  and  other  creditors  are  induced  to 
concur,  and  so  the  necessary  majority  is  obtained.  The 
extracts  I liave  giv^eii  show  that  in  England  this  is  almost 
invariably  the  case.  IIoav  much  more  likely  is  it  to  oc- 
,cur  in  the  United  States,  where  the  long  distances  render 
the  personal  presence  of  creditors  almost  impossible? 
Proxies  must  be  used,  and  place  the  use  of  proxies  under 
what  conditions  you  Avish,  they  are  sure  to  be  abused. 
I think,  therefore,  that  the  least  of  tAA^o  evils  is  to  leave 
the  appointment  to  the  Court,  provided  the  Judge  is  one 
of  the  Superior  Court,  in  Avhom  the  community  haA^e 
confidence. 


Conclusion.  lu  concluding  these  pages,  I may  state  that  it  has 
been  my  desire,  not  only  to  state  the  views  I hold 
frankly  and  firmly,  but  also  to  att'oi'd,  Avithin  a reason- 
able compass,  a summary  of  the  information  required 
to  enable  our  mercantile  j^ublic  to  decide  on  the  best 
plan  to  be  adopted  in  the  coming  session.  If  I only 
succeed  in  promoting  a general  discussion  and  more 
accurate  knowledge  on  the  subject,  my  purpose  Avill 
have  been  fulfilled. 
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